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i) B2 R A2 22 T L2 IR A% G 3 i) o ok 2% R e 531 22 1) ) 22 S PR 5 O o (L S L 5 Wi AR AS e A5 o
FATR] s 52 4B 5 4P 47 0 B RH SC A TR R A2 0 L A G A TR AR RAE 2L 29 FE R 44 AN IE 2
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HEI4Z B, See Frauke Henning — Bodewig (ed.), International Handbook on Unfair Com petition, C.H.
Beck « Hart » Nomos, 2013, p. 1.

o 737

www.chinalawinfo.com/ www . pkulaw.cn/



AN FE 2017 £ 3 A

LR A R ot 1 580D o 8 I L A 5 R R A A 3 . 00 BN I 25 56 4 I e R B A (R 3
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WA B 38 4 i D REAE it . 13

TESEH B R 0 LLRLN LK ) L AN IE 25 58 RPN A R I AN TERE FT A A IE 24384

(513 See Gustavo Ghidini, Intellectual Property and Com petition Law: The Innovation Nexus
Edward Elgar, 2006, p. 112.

{61 See Henning—Bodewig, supra note 4, at 12.

C7) JORNIEY3EA NN BB 29 HAT ARSI 92 0 3 SCEOR T OG U 19 J2 9 B st 22 1 AS K 7 e J2 B e I
™34, Ibid.

€81 fHJE, RAIE Y TE4 Jy Toll ™ AU 4 A 23 1) U ¥k I oK D A o] AR 432 . BN % BE e 1981 4E 1Y
— AP AS AT AN IE 24 55 S AR A 28R 43 . Thid.

(91 See Christopher Wadlow, The Law of Passing —of f: Unfair Com petition by Misrepresentation ,
Sweet & Maxwell, 2011, pp. 68—71.

(103 AR A B2 546 s R IE Y 38 4 BB DA & T Tl ™ AU — 3 43 O B T b Tolk £k
BN TE . BB 10 52 I EBEE R E N T A T 7= B A A, See Henning — Bodewig
supra note 4, at 20.

(D “TEVF 20T SO IE 2558 S B0 00 T 7 b 50 560 PR IV 7 v 7 4 R A 00 F B0 J o 30 AN RE R 2 1Y
WS WG M EEI 5 « M o BIERES (R G0 — oAb 38R i B BR R AU ) CR D), 0% 9%, 7
F5 ENAS A6 2014 4FRRL 2 906 L.

(123 See Ghidini, supra note 5, at 112,

(13) ARG E AR R T . A H AR IE 24 58 S i 80k R TR A 47 D g R TE 2
AT HNANN TG B2 5) .
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HEX, SRS ER Lol F I EINE, BMR 1] BEAFF 240, See Henning— Bodewig, supra note
4, at 13.

(161 See The International Bureau of WIPO: Model Provisions on Protection Against Unfair Com peti-
tion , WIPO publication No.832, 1996, pp. 14—15.
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R A R X 4 [ 58 o MR A% T Y A A 22 S TR AN A SRy 2oh, 220 RS AR TR
TE 5 38 4 7 L R AR B E SR
K& 1960/1970 AFAUTH B & 12 Bl i 2%k LA K 2% 2 A JE A5 B (e i S O B D BOAS IE 24
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BB A S IE 2 58 ik i SRk B 2k BB A U 0A . 1896 AR [ RO IE M 38 A
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F., X EERAZAHE N ER . See Henning — Bodewig, supra note 4. at 20— 21, 248Kk, B2\ A i
i S B 5 TR SR AR AR AP R oM AU P 5 4 3 1) 285 5 0 AN 0 5 B 7 G T A S iR v gL AT 2 3 AR,
H 5 WIPO J5 3R BICR A IE 2 58 4 7R U 45 Ot 4 3 B 2 TP o A itk ok .

(203 AN, 7ETH 3% & i3 2 26 A 0T, R 22 B W i B B AT T A PS8 B S . See Rogier W, de
Vrey, Towards a European Unfair Com petition Law: A Clash Between Legal Families, Martinus Nijhoff
Publishers, 2006 p. 76.

(213 53— T B AR R R I > T TANSE {1958 G BOR . 100 7E R8O 4R R BOAS IE Y 38 4 1
205 7 AL B B L BITE 2004 4 RO IE 24 58 4 i o oR IO O 1ol B 52 4 B0, DL B 5 T O T R B2 1 9 3%
4717, Ibid., at 148.

(22] See Henning—Bodewig, supra note 4, at 1 —2.

(231 See ibid., at 3.

(24) JRRNIEYEA LA G LR TR TG IR AR B 5 T8 2% 38 R £ 09 51 3 A S8 T o 46 LA L Buk i
5 AR B H A 25 L LLE TR 5 @ RUT A 1k AL A B A vk U E 5 R ZE WA I R A —
#, See ibid., at 2—3.

(251 See Rogier W. de Vrey, supra note 20, at 46 —47.
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REWTEIER R, (28
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JANIE 2 38 4 2 9 AR E 7 10 B 5 — 2847 R 19 A E CI e b wn 75 05 B A7 8 IR E L 58
DL R R i (2 AR B T e 0 R0 WA B G R . I, I S s S o7 K,
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B o B3R 09 =& R4 EAR 10 T 28 R 15 ) L4 U Sl o R A R 2 M 3 47 i
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(260 Z WK (P AR IE S50 43k 070 . 15 6 R 2010 4F iR 35 59—60 B,

273 Rogier W. de Vrey, supra note 21, at 46—47, 101.

(28] See Henning— Bodewig, supra note 4, at 3.

(29) SR E SR EH M ER LGN 2R AR ZR2ERE RSN ERBE U R RS 1
FHE R BTN G R G R A ME R, R IE ARk B AMUR RS EF NS
EAL AR AR EARY I 2 8 BB AR BRSSO R 2 FIE 9 B AR T . S LRI G T
B B2 Y [R) 1 (1 S (R 280 BN IE 24 5 4 12 (B S8 48 SRR 1B 3 DL V4R 7 (1993 4E 9 1 HD.

(300 MM S HEE G ER D AESEHERMENE L. SHANF E R ALY
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(313 B, ILATTEC260,.48 61 3L,
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A DIAR G o 33 2 RN ) 0K U A 28 55 1k Ceconomic law) Z VI il RIS H: L 109 7 ol
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morals) 144 3L AH B #2208 F WL A Ve i 8GR AT 58 5 5 WA BE RIS AN IE
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ZEF R &R W T AR 5, HREBIRGE AR S T A 58S T
Bl A ) 0 e A O B TGt A AR - 5 A D s T 9 M A 2 B . Rt AP SRS G T
TP EME R BN TS 5 E WL FE A 15, 2 E2 i T RO IE 258 P 19 28 340 15 4
AAERF I AR T R T A7 Mk p 23 FH 9% o 2H SR VR A5 ] B B & B AL S, X
ST B AR R IE 2 58 4 ) H SR A

(Z)HTHESREITHITAZE

CORIE Y TE 47 FURE IS A 0 SRR AH T AR ZE AT o] B R 06 T FRIE , LA A A
V-5 5317 4 (unfair trade practices) \ A2 F-F AT & Cunfair commercial practices) 8 & A2
P %47 R Cunfair market behavior) Z S Y S RIFRIE L X 2L AR 1 K HOM W By s R H B T
[f]—28 A, 0330 “RIE Y55 47— de W) HJE 38— Fh P SR A5 6 5 i 4 32 19 A P ZEOR i ol
WELET . BAAT R &z 1Y, AN IE Y58 4 i HO R H 35 KO 20 SR AT o B
ST . BRI FE R b e H O Y N Z IR A T O AR AR R B X R 7 s o Tk
7 A EHERR T AN IE 238 0 T HAB T 2 5 3 Jo 2 I 93 i 2 e, 200 T — A RTEL
FrE g R A A . BOE U B B R TE I N SR AR KTk ATl 22 [R] B BRI W, T 5 g R
S AL 3 4 o SO IE 2558 4 1 J60E a H [l 5a 4, 1 Bl 1T 3 4 55 Sl 58 4 i ik, T 3
TG R IF A AL S A B S TR L NG W T S i iR . S, — R E K Sk
AN P 1) B SR AN -5 e T W 5K 1 IR R S L 6 T RO T Y e ik AT T S Bk
WO AN FE RN R i s R P 22 R g M A R K, R A R R T2 M B S AT B
— BT GHAT . HA— 2 [ K BRI FA AR 55 DI R A — R HHZOR H R8O,
B, 2 1909 4F RN IE Y 5a 55 1 4 7 Rl 28 5 i A 5 o H R AT 7 AL A&
2004 4F RANTE M58 e 1% 58 AT O S ik 10 35 R LB T SE B AT O L TS 2 TR
FRFR, OY ALK CRIE S B AT 9842 ) (B 2 % a T, 2008 4F [ AN IE 2438 2 ]
R AT AR S IR T SE R AT T A R AT S FUE A R T A O BN 2 0 4l 45 58
Sy Z 0 IR 2 5 Y 5 AR BE R RS BB RIS R A IR A R AT B AT R

(32) See Henning— Bodewig, supra note 4, at 3—4,

(33) HEERFANHEAMERSAILS . BN, FEERRY AN TRAEGT R EL 5HREHERP L
W L 10 6 [ S AR S N TE 38 S i [ SR . A AT —im S a4, KAz 300 H3 L E 508 %
MR E Y TERERIRIE . 8 HEALAERE BRI N RN TEE R 2R . See ibid., at 5.

(3413 See Frauke Henning — Bodewig, Unfair Com petition Law European Union and Member States ,

Kluwer Law International, 2006, p. 1.
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T B TRFE T AR v . 960 Qi s AR T U, ¢ ST LUK AN I 2 58 A T A B Bk b F
CRIFE Tl SR Ml 1 [] — 3B 1T D AS 2 58 9 AT O o AHL K 8647 S DT 83 ol 19 55 — F 11 9 Sr
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Wt HRE ANt 1 o A8 BIVSE At (R AN TE 24 5 4 15 78 30 2% 3000 3 S 1 J&1 ) 25 TR0 96 3 4 O 2R 19 7 1)
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(O)EATFHZESFRB G RFMEFTHZFN

TE R B AR — B 8], S AN TF 24 5 4 B0 00 5L A 5 B0 A D) 47 32 SR R AL B 9 46T ) Ca
protectionist,corporative bias) . BRFfi [ R IUH Wik, 6 40, 82475 58 4 7= 5 (0 SNE FRAE BP AR
BAEIER5E Gl A3 DL ik s AR Wz AR AR 1 > 4R 1 1k Lo ) 4 CRPfe 2 52 g 52 5 B
AL R SR AL TELF 19 S5 4258 0 1 AR b, HOEURER A 2 38 08 T AR e m ol 3t
YERWEM 7=, XAt i — R AN DL S A7 R R 60t 19 “ 42 5 7 (misappropriation) Wi 7& . 1 B DL#F
T AL g O IV 7 S s s A% 5 0 T 7 R AR A T SO e, X AR AR R R AR S
N AR TE R X B ARS AR AR T I RCR . JEETE 1938 AR TS RS A il
Fi 3k AR PV WL 5 7 e AL 200 3 Ao A2 o D ) o o 0 7 1 DR A e B v R
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Abstract: With the development of economy and technologies, the evolution of social demands and
ideologies, the position of Anti— Unfair Competition Law has been changing constantly. At present, the
status quo of the legislation and the application of the law in our country has put forward new demands
for the rethinking and positioning of the Anti— Unfair Competition Law. Based on summarizing and re-
thinking the historical development in the past hundred—years and the current four developing trends at
international level in the field of anti— unfair competition law. this paper argues that the international de-
velopment should be fully taken into account when revising Anti— Unfair Competition Law so as to make
it modernized. By following the new requirement brought with the economic reform, the legislative back-
ground in China, the competition situations at present, the developments in law revision and application,
this article re—positions the anti—unfair competition law from the following aspects, including abando-
ning the element of “competitive relation”, defining a competitive behavior in a broad sense, reshaping
the criterion of deciding whether a competitive behavior is justified, grasping “mixed — polymerization”
characteristics embodied in the competitive behaviors, and then raises a proposal on the institution con-

struction accordingly.

Key Words: Anti— Unfair Competition Law;Competitive Act; Competitive Relation
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