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Abstract : The proliferation of punitive measures and the lack of regulatory tools are the contradiction
that legislators always face when setting administrative punishments. The provisions on the power to set
punishment measures in the Administrative Punishment Law are hardly effective in resolving this contra-
diction, and they need to be fundamentally reinterpreted. The essence of punishment is the deprivation of
benefits, and measures that deprive different benefits should be treated differently. Considering the allo-
cation of setting power, punishment measures can be classified in two ways: deprivation of constitutional
interest, legal normative interest and interest outside legal norms or deprivation of core part of interest
and non-core part of interest. At the same time. the power to set the punishment measures themselves
can be divided into three categories: the power to create measures. the power to choose measures and the
power to set the degree of measures. The allocation of the power to set punishment measures should fol-
low the principle of same-rank reservation. Specifically, the power to create measures must be reserved
by the norm thatgives rise to the interest which is the object of punishment or norms of the same rank.
This means that measures depriving constitutional interests shall be reserved by the Constitution, meas-
ures depriving legal normative interest shall be reserved by the norms of the corresponding rank., and
measures depriving interest outside legal norms need not be reserved. The power to select measures
should be reserved by the same-rank norms of the norm that created the measure, but based on function-
alist considerations, the power may be delegated directly by the norm that created the measure or its
same-rank norms to their subordinate norms. When the power to select measures is delegated, the sub-
jects who are authorized to do so shall be limited in their power to set the degree of measures and shall

not stipulate measures that deprive the core part of interest.

Key Words: LLaw Reservation;Constitution Reservation; Administrative Punishment; Discipline; Set-

ting Power
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