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350 SR S AT BUA R D, A Bk KA At 1994 4F R, 55 87 L,
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(38 Z W F % (PREATBOE ) i KA R 1999 4R R 56 139 UL,

(393 Dirk Ehlers/Jens-Peter Schneider, in: Friedrich Schoch/Jens-Peter Schneider/Wolfgang Bier
(Hrsg. ), Verwaltungsgerichtsordnung, 33 EL June 2017, § 40 Rn. 336.

(40) Heinz Joachim Bonk/Werner Neumann/Thorsten Siegel, in: Paul Stelkens/Heinz Joachim Bonk/
Michael Sachs (Hrsg. ), Verwaltungsverfahrengesetz Kommentar, 9. Aufl. 2018, § 54 Rn. 54.

(413 Hans J. Wolff, Verwaltungsrecht I, 8. Aufl. 1971, § 22 II, S. 99 {. ; Friedhelm Hufen, Verwal-
tungsprozessrecht, 11. Aufl. 2019, §11 Rn. 17.

(42) Carsten Tegethoff, in: Ferdinand O. Kopp/Ulrich Ramsauer (Hrsg. ), Verwaltungsverfahrenge-
setz Kommentar, 19. Aufl. 2018, § 54 Rn. 27 ff. “AR 9B 7R 0 3 [ 5 7 1 U 04T B 3800 3 136, 2 I
MRS ATE R AR — DR EATBORAE N PO IR S AT R FERE =40 H TR, 280k
W8 - (AT B R 29 3R 0P 50 ), 6 T 5 05 P 45 R PR B 2006 4R R 28 6—9 L,
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(14) ZER R AR B AL B 2 O] [ 3R A AT BOA S 2 F (TR A 5HATEL), &
T JC IR LA | 2002 4E R 55 181—182 1T,
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U AR & L 1% DA BT . TE BRSO 2 fil 3 A7 BORC 19 15 O R TS A AT BE B E M N
B ) B W X LR 25 3R AT Bk 2 AT 52 . AN R ™ 2 U Al sl B 23 A
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(463 Z DL 6 AT B EMSCIRIA (9 ) BE AR 7, (I 2= BF5E ) 2019 4E5E 3 1,56 42—43 T,

(471 Carsten Tegethoff, in: Ferdinand O. Kopp/Ulrich Ramsauer (Hrsg. ), 19. Aufl. 2018, § 54 Rn.
32; Winfried Huck, in: Winfried Huck/Martin Miiller, Verwaltungsverfahrensgesetz, 2. Aufl. 2016, § 54
Rn. 42.

(481 Volker Schlette, Die Verwaltung als Vertragspartner: Empirie und Dogmatik verwaltungsrechtli-
cher Vereinbarungen zwischen Behorde und Biirger, 2000, S, 138.
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TG T AT AR AT Bk R T A I AT B E 9 A ST HRAR Y IR i vk B
“TER AT Ry ZEAF B F BT AR IR AR L60) X WAE UL, R EH I R SO RFETH
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61 BLATHEC307,
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0641 ARABHK B8 - 47 BB SR AR Mk 09 FEER T P 4 R 2 S 4R (B 2 4t S B 0D ) 2021 4R SR 3
1,56 115 0T

(651 VRHEZE . A7 W Wp sl S B b o 1) 4 18 Oy X ——doe iy N R B B AT Bobh sl ML B 22 ) 25 1 53T A7, (kR
2022 AR5 141,56 181 L.

(661 Elke Gurlit, in: Hans-Uwe Erichsen/Dirk Ehlers (Hrsg. ). Allgemeines Verwaltungsrecht, 14.
Aufl. 2010, § 30 Rn. 4.

(671 Ulrich Stelkens., Verwaltungsprivatrecht, 2005, S. 774 ff. , 787.

(68) Jan Ziekow, Verwaltungsverfahrensgesetz, 4. Aufl. 2020, § 54 Rn. 32.
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Abstract: After the revised Administrative Litigation LLaw incorporates administrative agreements in-
to the scope of acceptance of cases, the issue of how to identify administrative agreements has caused con-
tinuous disputes. On the basis of the promulgated Judicial Interpretation for Administrative Agreement,
the Supreme People’s Court elaborated the identification method centered on “four elements and two cri-
teria” through the leading case of “Yongjia Paper Company”. Since the adopted formal criteria do not
have the function of identification and the substantive criterion lacks substantive connotation, a compre-
hensive judgment of these criteria could not help to establish an identification method. Therefore, the ex-
isting identification method should be greatly simplified. Specifically, the formal criteria without identifi-
cation function should be excluded and substantive criterion should be used as a single standard to identify
administrative agreements. Since “content with rights and obligations under administrative law” stipula-
ted in the Judicial Interpretation may have various connotations, whether the content of the agreement
“sets, changes or terminates” an administrative legal relationship should be used as a basic criterion for i-
dentifying administrative agreements. The key distinguishing point in the identification process is wheth-
er the content of the agreement “touches the executive power”, which is called “touching theory”. Al-
though generally speaking, an administrative agreement can function as a “substitute” for an administra-
tive decision, it is still necessary to specifically determine how the content of the agreement becomes a
“substitute” for an administrative decision or “touches the administrative power” in a case before its legal

nature can be finally determined.

Key Words: Administrative Agreement; Identification Standard; Identification Method; Touching

Theory; Substitute for Administrative Decision
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