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Abstract: The practical need for free data circulation has become an important theoretical obstacle to
establishing data property rights, and its crux lies in the exclusivity of data property. In fact, the propo-
sition that exclusive data property rights will hinder data flow and be inconsistent with the development

“

of the digital economy is caused by three misunderstandings. First, the “non-exclusiveness” of the data
utilization process is overemphasized, while ignoring that the benefits as a result of data utilization are
scarce and exclusive, which is the main reason why the digital economy needs a data property rights sys-
tem. Second, the difference between public data and non-public data in data circulation was not fully real-
ized, and distinction between consent-based and non-consent-based circulation of data was not made.
Therefore, it was mistakenly believed that “establishing data property rights might impede the non-con-
sent-based circulation of public data” is the whole story. In fact, the establishment of exclusive property
rights is beneficial to the consent-based circulation of data, while the non-consensus-based circulation of
data requires differentiated rule design according to according to whether the data is public or not, which
can be properly solved with the restrictive rules of property rights. Third, the misunderstanding that the
exclusivity of data property rights can prohibit the parallel development of data by others, thus causing
unnecessary concerns about institutional data monopoly. However, property rights have no normative
effect of excluding parallel development, and their potential promotion of data monopoly can be effective-
ly addressed through ex post regulation. Clarifying these misunderstandings and properly constructing
the rules of exclusion in data property can give full play to the institutional function of property rights in

the field of digital economy.
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