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507 YA g A K A SR T AR AT BR A ) 96 T I st 5 O R AT BR 2 W) A5 4 R 2 5 58 e N R s g HC At IR
FHE B, Q02D E LR AT 4206 5,
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(533 See Venie v. South Cent. Enterprises, Inc. , 401 S. W, 2d 495, 1966 Mo. App. LEXIS 680; also
see Murray, supra note 48, § 56.16.
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(623 See Michael D. Weisman and Ben T. Clements, “Protecting Reasonable Expectations: Proof of
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0631 EPEN CHUE W), b mt K& A 2017 4R AR 26 64—70 T,

(643 Blanchard v. Makinster, 137 Ore. 58, 290 P. 1098, 1931 Ore. LEXIS 148, also cited in Charles
T. McCormick, “The Standard of Certainty in the Measurement of Damages,” The Yale Law Journal, Vol.
43, No. 7, 1934, p. 1124.
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£67) Bernadette ]J. Bollas, “The New Business Rule and the Denial of Lost Profits,” Ohio State Law
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Abstract: In its judicial practice concerning the issue of compensation for lost profits, China often a-
dopts the “certainty” standard, commonly rejecting the plaintiff’s right to compensation on the basis that
the lost profits lack certainty. In other words. the damage to potential benefits must be proven to a con-
siderable degree of certainty for the plaintiff’s claim to be supported. This requirement in evidence and
procedural law is distinctly different from the rules of causation and foreseeability in substantive law.
However, the certainty rule lacks a basis in statutory law in China and should be abandoned in favor of
returning to the clearly stipulated preponderance of evidence. thereby relaxing the proof standard for loss
of lost profits. The application of the proof standard rule is not a matter of syllogism; a variety of sub-
stantive factors together govern the court’s judgment on whether the plaintiff’s evidence meets the proof
standard. If the amount of damage to lost profits is inherently difficult to prove, then the judge should be
given the discretion to determine the amount of compensation when the fact of damage is confirmed and

the plaintiff has exhausted all means of proof.

Key Words: Certainty Rule; Standard of Proof; Foreseeability; Preponderance of Evidence; Fact

and Amount
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