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Abstract: It is necessary to take the concept of “unconstitutionality” in Chinese context seriously in
order to advance constitutional review. Peng Zhen and other drafters have paid special attention to this
concept in the process of making the constitution of 1982. Based on the practice of the NPC and NPCSC,
the decisions of unconstitutionality appear when state organs and state employees, as well as regulations
violate the constitution directly. Betraying the political standpoint of the constitution may be regarded as
unconstitutionality, too. However. some theoretical constitutional disputes are not considered unconsti-
tutional in practice. The empirical research implies that the concept of “unconstitutionality” has little di-
rect influence on Chinese constitutional review. But it will be very helpful to control public powers,
strengthen the constitutionality of legislations and cope with severe political crisis if we use this concept in
a proper way. An objective understanding of the normativity and political nature of “unconstitutionality”

leads to a positive interaction between practice and theoretical research.

Key Words: Unconstitutionality ; NPC and NPCSC; Normativity ; Political Nature
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