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763 Obergefell v. Hodges, 576 U.S. 644 (2015), Chief Justice Roberts, dissenting.
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(783 See Joseph Raz, Ethics in the Public Domain : Essays in the Morality of Law and Politics s Ox-
ford: Clarendon Press, 1994, pp. 52-53.

(791 Amar, supra note 27, p. 293.
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Abstract: In American constitutional theory, “originalism” has two dimensions. It is not only a neu-
tral, technical method of constitutional interpretation, but also a normative theory that profoundly shapes
certain social relations. The methodological dimension of originalism is not marked by national or tempo-
ral characteristics, nor does it carry any inherent priority over other interpretive methods; it can be in-
voked by interpreters of differing orientations. The theoretical dimension of originalism, however, deter-
mines its true value in confronting the “living Constitution” approach. As a way of responding to specific
historical controversies, it is also a product of established political and judicial institutions. Yet in China,
the theoretical significance of originalism in the United States has been displaced by an emphasis on “orig-
inal-intent interpretation” as a method. As a result, Chinese scholarship tends to approach originalism
selectively, focusing on its methodological dimension while neglecting its theoretical one. This explains
why originalism in China is simultaneously subject to overgeneralized application on the one hand and dis-
regard on the other. Originalism cannot be reduced to “original-intent interpretation”. Its possible signif-
icance for Chinese constitutional theory and practice lies less in methodology than in its normative-theo-

retical aspects—for example, its theory of rights and its judicial philosophy.

Key Words: Originalism; Living Constitution; Constitutional Interpretation; Legal Method; Rights
Theory
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