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Abstract : In judicial practice. due to the strict examination and approval of mining right license by the gov-
ernment, there is an impulse to determine the crime of illegal mining only on the basis of administrative illegali-
ty in practice. The current situation of giving up the illegality inherent in the criminal law urgently needs to be
changed. The legal interests of the crime of illegal mining are mineral resources and their rational utilization, as
well as the property ownership of mineral resources by the state. It is difficult to constitute this crime by simply
infringing upon the mineral resources management system or administrative order. For the mining activities after
the expiration of the mining license. the mining behavior of the “gap period” between the expiration of the 4“tri-
al operation” approval and the formal acquisition of the mining license, and the engineering mining behavior un-
der special circumstances, it is difficult to affirm the infringement of the aforementioned legal interests. When
determining whether the prosecuted action constitutes “not obtaining a mining license”, it is necessary to make
a substantive judgment. The mining right contracting and cooperative operation allowed by the law does not con-
stitute “not obtaining a mining license” and should not be punished as such a crime. In individual cases, it is
necessary to consider the fact that the defendant has consulted the competent authority of mineral resources in
advance or has been recognized or supported by the local government and relevant competent departments for a
long time in the act of mining without a license, and to find that the prohibition error of the actor is inevitable
and the suspect lacks the possibility of understanding the illegality of this crime, so as to rule out criminal re-

sponsibility.
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