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(283 Vgl. Schinke/Schrider (Fn.26), § 32 Rn. la.

(293 B, WLAHTEC13], 3T 127,

« 1332 -

www.chinalawinfo.com/ www . pkulaw.cn/



BELAL AR EERANE RN TR

Ho— BB BB A LIAUR g A0 B9 A PR S5O 5 2 3 A 13 D S Y B 3R B DA
AE 45 1 1E 24 By 1L eh 0 A 93 AT BELAD S o 9 4538 5 350 R 19 1 S 7 7 5% A O 37 D DU PAg R ) S il
e AR BT DR T U A TG A RO A B o R N BRSO B N A2 R B TN R
H R IE S AUA] , TE S X FASUR B9 47 A o 75 308 2o 450 55 R X O 3k 2 09 T BOR B T A B s fib
N3 25 P BGE D9IE I RV . SX ERA A PR B D D SR A 5 1E 25 By T A BRI IE 2 B TR T
B 5 BELAD Sy TS W] REAT R BT AT BELAD Sy A9 HEIE

T B BB VR H A DI F) D TR i 45 D QR BHE O i 0 R T LT L SRR O LT OF R
DIh B . fEIE 4B T SR H AR FUR AL TS0 B R SORES P ddd Tk E 19 5 SRS
AR T R H AR N B AR ASAE B A A 00 EL AR AL BB 5 i kg )
AEREFAR A RN BB, TR K — s gk g TR S|4, RN i Bk
Fe A O (A By T2, 0500 [l s 32 A R J D) 3 K — ik 71 75 1) %5 &, 3 i Ao 1 g AR AP A T R AT
W B R B T 2K A [ S SR — TR 1) A 5 A D B — AN AR DE 24 B T B it o iR IR R E
R NATAS T BETE A B AU B 15 50 B R 38 F 16 Bk 7, RIS, Bl HoA RS Bk e RO RRCR . (81
PRI o M5 B I A9 SO £ A O AN REAS 1 AARAT IR Be A BR A9 4538 » HAS o 2 78 H I 5 B IR vk
T W AEAL LWL F 2 . SEPs b B T AT [ S0 1A 1R) A8, I 4 325 3 Ik
YO Ffe 7 SR e B B N T BOBF S AL BB Z 1B R R B R E L. fE— P BB LIRS
HAEm E R ZWAYTESL T, AA ANAE T 32 5 SN kAR T I BAT I 25 By TR AH] A B
WRE A NTEAAT E SR EIAL . PR AN TR A TE 25 B T2 2% R 2 A AR RIS 2 DL A B A1)
o i B A AR AR DR A U0 LE 24 By T A A 7 DR A AU A AR S A B BE TR

5 B HAR IS V4 L2 o At PP 0 R UL A AR R PR 1 U AT SO ST AR R IR A
R A8 AR O BB K U 25 O o AANORT R B A ALV 1) 35 S A BT IR IR R M) £, S RE XS TG ST AT g
71735 SEHEAE 2 By T AR A AETE X B 1L AR B S5 XEF 2 B2 7 A W B R
TR il 15 B R D U Y R il 2 o 3 A U A I Y S — AR BR T SL 8 R AR RRER TR . TR
ANEARENAS B A B LIS 5 LR L RE SR WX DL RS 1)y ik By ) 2R . {EL R R T 3¢
R RE ) 3 S A 4R 3 W ATI R BN T o AR S ORI A B2 T 24 B TL T8 MR 12 B P T 7 1ol A ik
Jirt T R R A vk Bk e 1) — B ) 4 7 1 24 By T v S [R] 4 A T HERHR 3 N 5 A BA
T AREVE S T IE 2 B TR AR TA ST R F . O Rvrx 5 A%k R EET I, & F
ERRF X A B Sr G BAE 2R o 2T s A9 A7 AR X W B TS [ 04 R Rk Bk SO IE
VAN XTG9S NRAT 9 X T IF AR SR IR T AR AR T BT 3 AR 4 L SR IR T EE R 2
UL R BRAl Sl ) I A E L AR TR AR I R W T AV B T AR B A i AT Rk
RE . I AREE T N B 28 Bl R T RE A TR BT BN R . KR Y 2 B A A A

(30) Jihnke/Laufiitte /Odersky(Fn.22), § 32 Rn.13.

(313 Vgl. Roxin(Fn.25), §15 Rn.2f.
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Abstract: In the Chinese judicial practice, when dealing with the cases of justifiable defense, people
get used to setting a very harsh standard on the requirement of defense limit, and meanwhile a conduct of
defense excess is often punished as intentional crime. It is a product of the focusing—on—result position,
while the theory of Er folgsunrecht (result—oriented wrongdoing) . especially its logical way of thinking
of “consequence = conduct”, provides a strong academic support for such a practice. In order to correct
this practice, we should trace back to the problem of justifiable grounds for self —defense and defense for
other people. Their justifiable grounds should be based on the principles of safeguarding individual rights
and Rechtsbewdhrung (legal order protection), rather than on the idea of legal—goods evaluation. From
this presupposition, the terms “obviously beyond a necessary limit” and “causing serious harm” in Article
20 Paragraph 2 of the Penal Code of China. should be interpreted to be two independent requirements for
defense excess. The former is concerned with the limit on the defensive conduct itself, and the latter is
with the requirement of harmful consequence. In determining whether the defensive conduct itself is “ob-
viously beyond a necessary limit”, an ex ante test should be adopted on the basis of a reasonable person.
In the case of defense excess, once the defendant meets the requirement of culpability, people should give
priority to consider it to constitute a negligent crime; only in the situation of purposely abusing defensive

rights, the defendant is guilty of an intentional crime.

Key Words: Defense Excess; Erfolgsunrecht (result — oriented wrongdoing) ; Justifiable Defense;

Justifiable Grounds;Legal — goods Evaluation; Handlungsunrecht (conduct—oriented wrongdoing)
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