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VTR O 2 S 55 DR AR 2% K, AT S T U O 28 A RS 20 B AL EC B AT 98 & R B . SR il
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=7 RIS L AC SR ORISR “THAL” . 25 i B A 5 AR AL A9 R L 3K s =B L Ak =
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NET M2 ATE AR, FOX S 3k = (3K IR P SR 2 0 X ik 3k A % L OF o o4
BES .
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B DLV AR — T — A PR R A TR A RE A . R AE I B A A OO AL R DL right Uz 45 A
i, i 2 X AR 2 AU 5T RS B BT
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(81 ZUWCHDEREM SR ONFBHP Z BOR SR SR 20« 57« M), EAFAZTE B2 Ml R
B A BRZA ) 2017 4F ML 26 43 TU5 Al A 4F - CHEM R 485 ), 38 50 % i Rkl 2013 4R 26 154 T,

+ 408 -

www.chinalawinfo.com/ www . pkulaw.com/



HEA AR RO AR Y R HOCFE AT

BB BR A A — R A, C9

RSN T AP R U OR AN B8 T SN PO A (L TR B SR TR e o ik 0 S 2 )
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AUAE HS 28 80 M T AT

(=) TR EFERERF 55 HTHES

FEAERIEYCR R B R EAH L 55 T SE MR AR AN X R 4% A JH S & R )7,
W BT AR EARIAE 0“3 56 R 7 Gural relations) P A BERE A B R, (120 T XAE L
AR A B AR FEAE AN [R] 014 1 OC R P R ROR] A 3 A O A B SO AR (right) 8838 SR AL
(claim) . CI3YERAY (privilege) A 17 (power) . #3%8 (immunity) . EAIERNFE R ERXE R P EHE &
H BT 8, B 55 (duty)  TEAUF] (no-right) B G 1 3R A (no-claim) | $¢4T: (liability) . JoA F1 (disa-
bility) o I BT PURT AN & 0C R+ 5 3R A (claim) — 55 (duty) s FRAL (privilege) — TE i SR AL
(no-right) , A JJ (power) — 3 {T: (liability) , #4 (immunity) —JoA 7 (disability) , (147

€9 3R B 2= SRR I 0T A nk ) 45 5 B 50 )45 P RUHT A R ) D . D BAR 3t 48 Ol £ 38 10 2 L5 2 ) T
RO LA X 2 6\ I SO S 55 S A s LS SCS5 AN il B VRS T g, R L R SR S 55 R R RGA AL, AR
V0 BRS04 B T U DA Ay K LS S 45 5 A T ST R B A 25 A 300 DR S UM L SRR X SR 25 1 I
KAk, 5540 000 SC55 R A . S DL BRBR AR 30 BEAP O Y S8 S 55 Cl MROR 2 At S B2 2 ) 2016 AR5 3
W55 520 DU EF VA A E R AP TRUEAY & BLA T 27 B 7 AR )2010 £ 8 H 12 HLES A4 R

1oy hIof (fEEES% S MR E D, et K2E AR EE 2021 4R 25 24 T,

(11 SR X R AL A & U0 0 L B o7 (P B A 25 2% 01990 4R55 1 158 67— 77 T,

(123 S WIRHT B B A o6 R BE IR (P Ah k2 )2021 4F4 6 301,45 1568 1.

(130 NT 5 X ERY right #HX 4, BB JE /R AE 215 claim 2R 358 B ™ 4% 2 L E ISR — A AR, claim
S IR R 0 R 35 R v B P BT SRAY (Anspruch) BE S AL, 200 TE I SR S0 i/ A4
B’ FEIE R E A A A B AR 3R LU BRI B 5T 01998 AR50 2 11,58 154155 WL,

(143 ZWCEEFHA « BAE/RE R P 0 0 AR AR & BT R4 ), TRk 45 A 3%, T 45 BN A4
2022 SF R, 5 54 BT,
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— PR — B 5K VBRI IE SR XTI AR LS. BRI E R X A2

KY VERNSORE N BIACH, Y AR H8 X R A VR EORNME R I LS5 . 15 R A X rY B AR
X5 FHRAFUEAT—AY B FEFPAE R SO A& 55 I8 24Uk X A 1 R AN 2 T8 &
SCo B R SRR VA TG S AR — e BRI BRI E KA S A KB RLH] SC55 SC &R TR R AL — X
F B R A NTE SR T2 2 i B RO LR AT M B AT 55 R S8 . il an , RO Z ff
VAVE DS 39 A%, BEAP AR I HE AR O PRI GIE A5 RIS 55 0T Tk W R0 22 4T A5 25K 23 DU AR 0 Y A0 R ik SE
N B SFITA B2 HE 2 W AE A8 /NI P 22 HEARE U 25 UL 2 A0 5 i e A i SL55 .

2. B — FdE R

55 T FRRCRE R AL WK B R (liberty) o X RV A9 A2 0 35 SR AL 8k TEACF . 0 1Y XF Rz 56 &R
Y HAERNSCNEN BRI, X TTAFN LR Y AERSAE R, 5 R AR 5 5 —Fh AR
AHIFERE . QR XO%F Y $2 2R, Y B 1R R 308 AAE 0 55 X BRI TR AL, B kil
WER Y A A X W3 KA B BV A8 E AR 0 B B, Y S0 A R A, FE R S5 kiR v, 3
AR 8 N Z H FAHL RS 0 T8 52 [ 5L G sl 32 A JE AT S 55 18 SR ALY
Yo, i, g N AR RE S A S BRI BRCR] , TC I8 2 i 3 AR Y | S R Y IR R AR
F%/%[%n%[%ﬂ%%ﬁjﬂﬁ{bh

3. WA —n

**#ﬁ'ﬁﬂﬁjﬁlﬁ 5 LA RE H1 Cability) 3T S0, XF R B J& 52 AT . R B X R O &R
EXEARTACH YHE Y 5SHMAZREERROT),Y A5ERZ X AT
Jral R BB EEOC R B AR S, Flan 7RI F TR A T B N X RN Y AR U B
BRI R, XEFIRT AR R R BRI ER Y A ERZX LB CRAE
AR,

4.5 % RN

S WAL FR A #R AL, X B SR A T . B BRI R E X AERAREACH Y
WE Y 5HAMAZ B AR LRI (BE 1) XX Y KR e, X B TEA s . 56 U Fp
BA S5 =MFITRAREN, X BASEACH Y 383 Y 5HA A Z A 2350 R 1AL
I3, Y HRZFEERR B E RN X MEEANT ., 2, 08 X ARG UE FiRERCR
BIAL 1 (RE 1) . Y AT #4354 .

R YR SR OC R N NAS FE A A W T AL S, TR C R A T AU
HIERR WA TR T 5 55 ME &, B8 R K TR AR 43 B HE 22 7T DLl B2 40 3k T 8 1
U 1A — Ak A I, (160 [ I B IR AR AR AR 3 B HE SR PR AL T — 5 HORE o ) B M e

(153 See Pierre Schlag. “How to Do Things with Hohfeld,” Law and Contem porary Problems, Vol.
78, No. 1&.2, 2015, pp. 188-189.

(160 S ULEREL T R WA M M 4540 3 57 PR BE A (s il 55 4k 25 & R 92020 458 2 9,58
107 3,
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HEA AR R ARG R BOUFE AT

SC L BEAE AT R0 A RS2 Bk rPASUR IR T A L B o T DA O BB IR K 5 A N Z D G &R 1 0 A T
He UL O B A 5 AR 2 T R 91 A i 7 R 0 D S AR 78 o

(Z)ERER AW EP R RENE RN A EEE

(R RN TR DS 48 A HURE B 5P EE TS 7R POl 76 20 b 2% 19 =48 N B0 s DU A5 5L
A BT AR 7 BEAT W58 204 Ak 47 8 O O 258 ASUH ol DR 3 R A T BB TR R AR, C18

COREAL T IX A 1A R ME R — B R E R Ok R P B AR BR Ml A7 0 U A L X R RE R b A 5 HE R
— JBCIE A 55 MO, Bl — 2 B A AR AR AN AR L E 2L BAR XA
BEOR ABLCoee oo AE R BURAE N 95 SRAL, A VB Coee oo AR XA 2SR A SRy 5N AR S 19 X
%o AHAR Y GBS HERR X A IE KA, AR X BOR VR N BURE R 1 55, Y (A R AL,
R RSO S S5 BT 5 o A R P O O AR A R A 8y L 1 T 3 e AL R A R A
TEHEIMAR D — 28 BB 28 AR IR 0557 0 IR ZR i M e ORI SR iR 6 ) A = b 2 SCHLE
T A N 1] LG AR UE B 55 . — 250 54 ZR5R 1 AOHLE B I S 52 R 4 X
%, TORH 62 AR 1 AOME MR UE LS SR ER 110 AR5 1 ARMUE IR 2R L 5. ik
XA NBERE IX =30 55 189 H B4 2 By B I S 0L ¢ 2 1 = 55k BLECAT L SC55 X I A9 02 0 SR AL
SR B9 A BOUE G 3RO A Celaim) o A B9 KR 55 56 2 T G 25 0 [ 0L ¢ ) 4 BOIE AL — 22
RAERARUE L 557

TEPE 1 7R B35 5 & b [ LG A AL SR 0 168 52 1 1) B2 A A N 47 28 AR IR X —
FAIZ VR H A b P LS5 o L SR SRR A U R 3 3 R Ak — A A b TR FH A 55, T BE
SRR BRI HIN 5 22 HE N Z (B A5 H00C 2 L AR b Bk B 1 B2 A MR R . Oy % 3 Ak B A O A O —
JBe 2> B SC55 R D ARk i A IR 55 1) FROlb N B3 G SC55 22 Ta) 8 56 28, D200 R AR I O R S AL
LI e 1] by B P R O R A Y — 0 G B3R 1l ) SR O 28 AR HIE S 55 B AL

_ s\ a3,

AL A2 BIEAL — -
BEP IR A BT
ZEMRAEE S 55 W
FeAFno-claim L (privilege)

B1 mBirRiaREsIEEXR

(17) 2 WEE 0T Wk Ve B I A AR 2 AR I S BB L (T 3 R 2 2 0 I 2 A S B 22 R0 02014 4E 56 3
L8 110 T,

(181 ZWPEE W5 A B — W FH IR B8 1 E 2 F k48 A 35 B 5 0 B8, B g 2 i
(24 SR 05D 92012 AR5 1 191,58 34 0L,

(197 S “BURIT 2 B SE AR )7, (3 24 B 53 02004 4E 55 3 301,45 13 0L,

(200 W T B EERES  ONFURIAESLIERE M), o B2 1 ARFE 2019 4R, 46 84 1T,
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(Z)BREE  REFNETHF?

ARFITFE S AR SO AT LACF S AU A B A o O SRR 125 )58 193 2B L B AN B0
[LGRCH NS SN N T =X (S T I PP S (VP b 1 i =N U N & s e D =
BEAEIE 3K B AT AT LU S T B0 BE AR TE A AR AL . IR 2 B4 8 U T 5 5 R RR AL, 7
MU ? B SIETE R . FEIE LR T X R0 50k 5 1 U AR WURERH 75 25 A0 A 5
TR RS R SRR 2 AR TR RO 5 7 R )2 T X R A R Mk ) B 38 4%
552 P HINAT DR B LS5 B HLE 5 AR SE B T X Rl A S B AT B S R G e L A A
R A HE LA FRAT Z2 48 N B A5 AT - B2 22 2l B8 C 00 MY A7 A5 0 AR 2 A, R DL S 4 A O £
R S R AL, 0 — TS BE RS B R AL . K38 a0 A58 TIE Ay i A5 D £ 5 AR — JAS i
JRCFE B R AL

T IR AR AR PB I RE S AUTT (power) 2 B T7 B THLIE R R k28 . BT il nl i 5+ /9
R o 2 T AL S Bl BRI IR A= 20 55 3 131 AR . C210 A RT3 99 AL D 52 A
AA B T RE B J1 (disability) S BCCS5 IATIHKEBH] . BUCH N TCRE T8 G B IS .

—JEFRAE T R BRI . LU IR T AU LA, 5K i T R A9 R BR M 3 = 1 A AT B2 A e
T SEALR RN G BR SC55 o AU 2R A B A AR L B9 b 23 BE 0, A Bl i [ B A7 O 378 AL
AT LB AR AT A SRR e R . BT I AR 2 BE D, R BB VR A AT H £ AR
RIS B BE D L RE 68 5 4% BRI BT B AL 43 2 BUR B N TR A5 Ak 0 25 2R 7 PRRORUR) R AR AR
DA 53 BE T R B.T7 A Y 5 A A 35 8 2 7 At 2 RS B IE 25 P TR A A TE A8, A 22 5 BRI X
55 RAMH K o LA AR B oA B, A AR A AR Bl BE A 45w T R R AR A, DA RE 1 R R fiE
FIA R LML AT A B 7 H R B A A 47 A T S O A 5k e O 9 ) 2R i o
T N7 APL T A RE T 46 NS 4 s 2 ke e Bl 0 T R SRR T iR 45 Tk R B

TIREARM GRS . UL IR TS5 AOR) R R A5 R I E K AR 4
— BNy R AR i R SR AN (E AR 45 e 4 AR A S R R Al L A il BT R AR AL,
Il ¢ 7 >4 25 H R Bt 7 X do 6 M) i Ak B I 00 A E AL L O R L AR TR — A B O AR
i AL AT A S 2l N AR i AT O IE 2 A B A 2 2R A BORE BB B S B i B . AN AN HR AT LA
A 7 A v TS AR i ok 1 B AR SRR AR [ 5 0 I BRVF LT B B AR BB VR AR R ST
Az i A O B ARG B B IR A Y B A 2 A A R R TR B A R £ AN BE AR AR RN AR —
T RE A P] 45 B 77 o A R T2 AR B B . G AR B 0 JE ] 5 Y FEAAUH) A KOR]
PRANBERCFE 7 L2380 LABE IR S8 4 vk e 1 g 491) 4 2R A0 9 e B A 88 AT RE i AR TR L K 8
Je A i KR R2F o AR B TR 58 4F rb iz o ol 3 A1 AR S A Bl B A BESP AL, S BE DA g A AT 50 5
Fr oA 4 3 H R Bl S Bk 55 Al [ K i 54T

SRINT o 1 R 5 B 5 ] T 38 R A 4 2 U0 £ 2 e RO BE R 5, ) AT B AN L. —

(210 S UBRFME AP BCR] B RE LIS 27, (I R k2292020 AR5 2 L2812 WL,
(220 FRAN BB YR A RYAURI AL 43 JE R 5 ] EE A 2, IR 2A ST 02019 455 1 301,46 161 T,
(23] THY . “ILARRUF g K H g SR, (3 24 WF 98 02021 4E46 6 41,46 46 T,
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HEAP BT R B AL S R HOUE 2

DU AR A E AT T AR DA R BE T Rl A R TR BE X T DR 4 AR S5 R AR U R R
HRAT 4 TE R BRI 5 DA O A AT O iR PR AR R RE L B B . 5 L BRI R I A
TR R BT A G A AR | F R SF REAR BRI RE 28 R o, e s e A 5 . B A T e
SRR NS R B KA A I A (H IS A T AR TR R AL

25 b R R AR DR AU S R AT 12 BRI IR AN BE I S i Sk ik . S A
F AL A O T AR T 5 [ LG — EE R A O 2R, W 1 55 0 7 A O 2 AU U0 AH OG 1 IR 2%
X5 M HEFRARMSZHRAZE NS —HEHECR, DBOL A G 2 SRR LR ZHNTE
14 3K 300 32 8 X DR B A AR s P . A M T 2 R R IR TR 43 A HE 28 FE AT N E DR AL
PR ST

(PO ) 7% 47 12 U 4R 5 AL SE A B SR AL

(VYL DS 38 2555 2 sCHLAE « XS ZE PRl 1% 2l v 60 2 19 22 46 R0 H At A A JaE il 6% 110
ARG BN B BT LLOR A 7N 55 J2 TR L BE 7 A 00 72 POl 6 3 b J0 & A = FE A
B LR BT LR A SCRAUH] W2 A BB F 1Y VL IR AT B9 LS5 . A 2R g8 AR ST
HRO B 25 1 B 53 A X T R 0 —Z2 48 N OC R Z A X 4T 0y & B, A 3 Sk A O RO 1Y — R AR
By eeeeee AR T Z G I DU B A e U 8 — o SC 55,7 200X — 10 3 8 2248 7ot 9 A8 U ) £
AT R E R L SN ZFRAZR M 5IMR @2 MM ELR, HEX B, 2
JFH 8 JE R 75 1) AR 3 7 HE 28 T A FE — 2D 437, JREL o B 4 1 U £ 28 AL AR 1

— BRI N CUIRHREE N S SO SR AT SR . T Z )2 il SRA— 55 7 ik
KA ZHE A B R ARG TS POl 15 2l v 2 A DG B0 RHE B DR AR (claim) | B 47
IR Z2 6 N W 3E R BUR LR 55 (duty)

TOERHP AN S E R R . PIE Z BT e — O AU TR R G AR W KL G 1] 7R
POl By b R0 2B AT C Z AT BUAR B Y BF 7 U T 58 9 A BOIE R, JEAY 7 (disability) 2742 i
PRI S ZFE N Z B TSR AL— 55 7RO R W TC AT i B A 47 0 % 22 46 N A0 DR 2 L 55
(duty),

RE LA EEECRIT LU A TIE NI EHICR P R A ZOR B H
TR BT SRR, B R I ATOR$H R 55 X220 — R WY e e I R ) SR Pk —1%
OGP AR I AS B8 ) AR A9 268 =07 B 8 A Z2 HE IR B 28 1) R AR A5 B, SEANRE H I Pk
I8 e IR 3% 3 9 A AL BR DR 8 55, PO ML R A U e FE N — R e &R
RS )R IME RO R . IR BRI A BT LUOR B JF N B B T
A AL E S A DR A T B 246 DR 1 R AL T AR A AT AN B 1 2 L G 5 o] ) A JBGIIE

(24 EHE (NFIENEF B, T E AR Z K5 AL 2002 4E/T, %5 109 1T,

(253 Hig - H. 5B (Matthew H. Kramer) ¥ AR RERUITE LB SC R R AR — P FI IR HE X R
(first-order relations) , K g EATTiE X 2 2 AT A Mt S B3 B, AR M e B8 x4 2
NI BERE 45 2 B BN AT S Rt 2 T3 i /8 09 28 4k, R =2 28 28 % 51 1Y 56 & (second-order rela-
tions) , See Matthew H. Kramer, N. E. Simmonds and Hillel Steiner, A Debate Over Rights: Philosophical
Enquiries s New York: Oxford University Press, 2000, p. 20.
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FEMPETTUE B ROH] AR A 23 PR UT SR BOE OB T . 3 AS 5T b 2 Bl 7 A D 2% i AR I S5 S ALY
PRBL, e B ph 25— 2 i H 0 R AT AR 20 TR TR SR AR R B K 2% (A I&T 2) o IR IA g ik 4
RN A P 2 A5 DR 8 S 55 A [) — A B T — (AT T B B VE OF AN ER . “TEE B OCR bR
JoAy HEUMIL S 38 ZR BRI AR SC55 SR T A A Jr U8 Bk 47 4 U 114 258 4 1 TR SR A Bk 0 3 U Y
25 AR TR G AR i T R U O 25 SC 55 T AR TR SR 15 B IR A ) — UJR IR ORI . 7 C260 AR 5 38
26 BEAT LSE TR DR A (AR GE L2 2 b B U £ 58 3L 55 5 4 m] LAHE S A 0k 76 AR = ki
HTR 2 A BILSR 1Y) 38 A OIE I 2 DR A . IS SO B R B P AR S IR 55, R 2R
PREERUR 38~ 55 A KM Y RT3 o PR BSOS B 85 3L 55 A5 1 o 90 A0 R — JBEAS BB B A A7
TE . FEEA I GIE R HAE L H A FE 2800 5 AT 5 T J W08 S5 i R g7 270 dl itk
A BT IR TH A 56 A 2 D AR K A A SR B AT A 4 S35 Xk I S LG 4 8] A BGIE OR 155 0K
BREE W B AMEIE . A FHIGE IR AL

EEGIES fiBRclaim — A BT
JAEHLERL fEIES % (duty)
ALy
disability /\

BRI

N2 WE i
AR LRI sy %

e (immunity)

ZIENSGARHPERIT “GORI—IRE L5 LR R
2 BHPEMRBEREEXR

it LR U 8 2 v O B P )RR A — R X S5 Y A B R A S A S o PR i e 5%
JIT SR B BT B9 SRR, A S ABE R B2 5 . 5 AN TR By 2, R AR R T EE v R R AT S
B8 5 — H L 88 S B0 £ % (9 BUS A i AR R, TR A O R (R KO R T
I AR R A R R A A ZAMERO BB Sl 0 A i 38 BEEIE S P R AT 5 EIEA
Fi o Al B2 B 47 AL (attorney-client privilege) B T “FpA 7 —1a] , {H 1% B AG “ R0 R H 50 2
IS Z 4 N Z ) A 00 2 L RIVOR S5 AR SL 55 6 22 A AN 9l [ R AL DG B3R = Ty 748 0 Bl i Bk
1Y H 3% 5 A SOW ST JeSE i b o€

R R AL ER A A OGRS TR B I AURIE RIS 03 B AR SCE TR

(263 J B I FIRIRACH A9 ZE B 70— DA B SEIE 3 Gk A7 CBOE B IR )2014 AR5 2 1,5

(273 Wolfgang Hartung, in: Berufs- und Fachanwaltsordnung: Kommentar, 8. Aufl. , 2022, BORA §
2 Rn. 5.
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HEA AR R AR R BOCFE AT
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Abstract: Using the Hohfeldian rights analysis framework to analyze the defense lawyer’s right to
confidentiality, the nature of the right to confidentiality is immunity, not privilege. The relationship be-
tween the right to confidentiality and the obligation to keep confidentiality is not a simple parallel symbio-
sis, but a derivative relationship. The client claims the right to request confidentiality from the lawyer,
and the lawyer assumes the obligation of confidentiality. The legal relationship of “client-lawyer” is first
formed, and then the legal relationship of “lawyer-state agency” is derived. When state agencies conduct
investigations and collect evidence, they have no power to change lawyers’ confidentiality obligations to-
wards their clients. Lawyers have immunity from reporting and testifying, that is, the right to confiden-
tiality. The person with the right to truly decide whether case information is confidential is the client, not
the defense lawyer. The theoretical origin of the right to confidentiality is that clients in criminal proceed-
ings have constitutional rights such as not being forced to testify against themselves, obtaining help from
lawyers, and protection of general personality rights. After making a doctrinal treatment of the nature
and theoretical origin of the right to confidentiality, we should return to the context of the provisions of
the Criminal Procedure LLaw and carry out a doctrinal explanation and system construction of the applica-
ble prerequisites. constituent elements and exceptions of the right to confidentiality and provide sugges-
tions to such issues as the conflict between lawyers’ confidentiality and the fact that criminal suspects
should answer truthfully, lawyers’ leaks and its potential criminal law accountability, and the lack of ille-

gal evidence exclusion rules.

Key Words: Defense Lawyers; Confidentiality Rights; Confidentiality Obligations; Hohfeldian
Framework of Right Analysis
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