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Abstract: Attempted instigation usually refers that the instigator implements instigating act with an
intention that the instigated person’s act of perpetrating will come to an end as attempted crime. The le-
gal—dogmatics explanation of the reason why attempted instigation shall not be punished can be from
two perspectives: first is the relation between instigation intent and general intent. In the view of relation
between instigation intent and general intent, instigation intent is the embodiment and specific form of
general intent and belongs to general intent. In criminal law of China, the content of instigation intent not
only contains criminal intent and crime which are induced by the instigator, but also contains results of
violating legal interest which are led by the instigated person’s act. Second is from the perspective of the
legislative mode of joint crime which is the uniform principal offender legislative mode in China. Accord-
ing to the uniform principal offender theory, instigation intent should contain consequence of elements of
crime and attempted instigation should not be punished. Even the instigated person’s act which is imple-
mented as the instigation is risky to lead to consequence of elements of crime, attempted instigation
should not be punished. When instigated person accepts the instigation and his act of perpetrating leads to
consequence of elements of crime. instigated person’s mental attitudes to consequence of elements of
crime is negligence with undue assumption and if instigator’s act satisfies the elements of another crime,

he should be prosecuted for his criminal liability.

Key Words: Attempted Instigation;Instigation Intent;Legislative Mode of Joint Crime;Basis of Pen-

alty on Joint Crime
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