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tion und Kritik, 1. Aufl. , 1983.

050 (EEP)ZA2 gm0 7E 1985 4R A IF 6 FH 0 B AR E R &, goA o 2 B AR B X R
S — bR SR 1987 SECHTBUE L5 BEA 32 SORFA ) A il =30 5 0 1 R AT 1 R T AR K s
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(73 4% 7% (7] See Herman Kahn, World Economic Development: 1979 and Beyond . London: Croom
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N NG EEBIEA %L EE, See Peter Berger, “Secularity: West and East,” in Institute for Japanese Culture and Clas-
sics Kokugakuin University, Cultural Identity and Modernization in Asian Countries : Proceedings of Kokugakuin
University Centennial Sym posium , Tokyo : Kokugakuin University, 1983. M3k, 4 H [ {F 2L B o B 7
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(83 See Tu Wei-ming, Humanity and Sel f-Cultivation : Essays in Confucian Thought , Berkeley: Asian
Humanities Press, 1979; See also his Con fucian Thought: Sel fhood as Creative Tranformation, New York:
State University of New York Press. 1985.
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(111 See Lawrence Lessig, “Plastics: Unger and Ackerman on Transformation,” Yale Law Journal ,
Vol. 98, No. 6, 1989, pp. 1173-1192; John J. A. Burke, The Political Foundation of Law and Need for
Theory with Practical Value : The Theories of Ronald Dworkin and Roberto Unger , The Woodlands: A ustin
& Winfield, 1992.

(123 Roberto M. Unger, Law in Modern Society: Toward a Criticism of Social Theory, New York:
The Free Press, 1976, p. 48.
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(153 Roberto M. Unger, Passion: An Essay on Personality, New York: The Free Press, 1984, p. 66.
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X L, DO o E S e R AR T 5 P BRI TR IR 19 R O B AR AL T TE TR S AR TE A AN WAL
7 1 ) B DR B

o A =R NG SRS TR U3 8IS 7N pre= v i Al & W i e o9 VIR 2037 | M S T s VA TT /A N 1)
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(261 See Marc Galanter, “The Modernization of Law,” in Lawrence M. Friedman and Stewart Macaulay
(eds.), Law and Behavioral Sciences, 2™ ed. , Indianapolis: Bobbs-Merrill, 1977, pp. 1046-1060.

(271 See John J. Parker, “Our Great Responsibility: We Must Lead the World to Freedom and
Justice,” American Bar Association Journal, Vol. 44, No. 1, pp. 17-21. X F X iz 3h 12 IR A K H 2%
i, see John H. Merryman, “Comparative Law and Social Change: On the Origins, Style, Decline & Re-
vival of Law and Development Movement,” American Jowrnal of Com parative Law, Vol. 25, No. 3, 1977,
p. 4575 WEHESR (RS R RTS8 ), T MR MR AL 1998 4E R

(281 See David M. Trubek, “Toward a Social Theory of Law: An Essay on the Study of Law and Devel-
opment,” Vol. 82, No. 1, 1972, pp. 1-15; David M. Trubek and Marc Galanter, “Scholars in Sel{-Estrange-
ment: Some Reflections on the Crisis in Law and Development Studies in the United States,” Wisconsin Law
Review ., Vol. 1974, No. 4, 1974, pp. 1062-1102.

293 See David C. Kang, Crony Capitalism : Corruption and Development in South Korea and the
Philippines, New York: Cambridge University Press, 2002.

+ 1131 -

www.chinalawinfo.com/ www . pkulaw.com/



AN 2023 4% 5

il f AL o 04 A Sy 4 TR 46 Rl O A T SRR A “ B AR A AL . C300 X [l i B 2800 L I — Ty
TR BT BRI 2 9h IR EFE R AR S R AR k. Bz, B 21 A A BT N AR 5 ot
“INFEIEFE” (Necessary Virtues) R 3RA5 1E Pk, i H a8 F it — A 38 5K ) B AS [7] F % A R
B N TR] SC B 22 1) 3 S LAY i 19 B 7 (Noble Virtue) , BUIfiE i 2 )2 K L £ Jo 4k 19 X 16 AL
] ke S BT 1) oA O Y P Y

= P L O i B A D A 1 [l st i

fE [ A AL IZ 3 AE 58 AR R VU RRA B A (9 4k 23 S AR5 T R IT Y . ZEVE KA A
A [ G A B AR 23001 A By 87 Bt DA ek 2 ) A ) R B 7 Ol BEAS HRAIE L BV AT S5
Mo T AR . AEAE TP E MAL T D AR T 2 B3 o T R T A S LR Y (R AR
WS ANTFAEAE N R AITE T SR U ARG T At DR A4 I3 AT 55 o 28 IO R St R B 4 B e
BUR — BLom AT 77 I ELBOR 1 g B2 SR AL | TR i 2 708 0 i e i B0 IO A R — 48 7 AR il 1 it
Ha o B AR B ST AR T B 00 B SRR FE I 55 8 S P i BOR B S . XA SO B T DL
F18 2 1) A A B SR IOAS [ ) i 2 R 20 B L 2 L 5 G R 0 B AN T g (. A T, 38
AT J2 B S i B3 100 AR Joi s e A e e, S gl 2 e ok A R PR A R AU s L AR
P RA R A A AR AR T R AR . X — SRR B L I R
AR 5y A8 S g FIR v i BAAL B i 1

Fl 1905 4F 35 R TR B 25 %200 SE il K2 kS , v [ O 3 3 4% AR IR % | 4 2 36 A Bk e i o
e, BELUGS, HES) 1 A2 3 AR N B S5 R — | AR AR AT AT T
AR S B AR T R R R A, A S N IR A R RIG SME A S %8 X
{1 % 2% AT L Hb D7 BURF I R IE ) RS Y IR 12 g 55 L U B R R R XY R R AT 1 2 [
P R ARAE =8 A9 D3l N 7 Bt o AR A o 2 0 L A 2 3 SO R A 3k A
VR CST, 22 XA T JEE S o Ak A R B e R A A AR A T A L A B A v I 9
AL i R R ELAT 730 S 4R YA B B s A A 2R Y, 052

(—)" R — AN EFT RS EYLR

1901 AFZ5 0T Y (0 38 Jon 3l v A0V 2% 20 )35 12 ZR R , 0% v [ 0 R R ok 430 3 38 I A
BURT S 25 1F . Lty iy, 22 AR5 5 8 2y 2 (] 05 BOR B2 1 T IE SOR AR EOR . T L L P R
BUACTE ARy — Fh BOA LA e s 7 b [ AT IF A S 0 B b Sz iy R WAR 28 25 51 &5 2L
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(30) See Manuchehr Shahrokhi, “The Global Financial Crises of 2007-2010 and the Future of Capital-
ism,” Global Finance Jowrnal » Vol. 22, No. 3., 2011, pp. 193-210.

(313 See Peter Berkowitz, “Liberalism and Kosovo: The Good Fight,” The New Republic . Vol. 220,
No. 19, 1999, pp. 20-21.

(32) FWMROBEADE—rEERFOREME] U 3 A L7 7 55,1999 4£)168—176 H &
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(373 [ L5 166 TULLR,
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B YA e R K RS b2 2] P Ty, 0I5 5 ZU RO . B XA H S AR
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WLR) B4 . L4580 KRG AR SC A9 LE B T 9T, 1929 4F B 1930 4F Z 18] S5 5 28 A B B 3 i, A i
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(397 HEILEARE  “FRATX T R A SIS B (AT IR 01926 4E55 83 ML, 58 3—11 WL,

401 VELBRIF 28 “ AR P SCAE ML, (AR 252 1) 1931 4E45 3 11,58 130 BT,

(41 PMVEHTE S 25 B [ I 400 1 o M S e I 2 0 7 |3 M A R s B AR S R L R R A ST A
ENEM=RE L, HREMR IR IKE K F AN = R 3 S du g A i 5 B4 457G Ak i B 0 2 v
W FT DL . 2 DL PR AR R ) T R R R A SO B 2 T AESR I R E - B R S5 BN R
T 1938 4E 1, 55 53—67 T,

(423 [Al ik 59 59 BULAT .

(43) B AYSLEEBEAC IR  FERUNC S R L2 Sm ks LS T Y e S IR R T X — A
2 ULk B AR P A R T BT S ) L bt RS R AL 1986 AERR LA 243 BT, MR EIN LR ELS
FUREA

(447 ZSILRERE R R E R R 3 X7, 8 ICE QAR = 5E) . S X R B R 1937 4R, 5 27—
38 T HERIPIERERELAICER . H ARG 4L ,1946 4£)24 H ; Roscoe Pound, “Comparative Law and
History as Bases for Chinese Law,” Harvard Law Review, Vol. 61, No. 5, 1948, pp. 760-761.

(450 B A B WOBTIE 2B AT XMEVL RN IH ] Z BEEROR 5 7 (b AR gk 22 R 8 01945 4R 58 8 39156 10 T £
A G AR 5 B A Sk ), & A6k &5 R e ikt 1981 4E ML, 5 49 1L,
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HEAT OR Y T A 25 5 L 285 SR DR S SR S A 018 8 W S 80 7% . 1 RN i AR s Rl e BIL , O ™ s 4 A T
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L 7E B BURF T 4R R AT KO B 2L A 1928 4F, B ARIR I T 06 T4 R 3 Ay A 21 (5 L
RSB B8 3 P8 T At Jolg e [ 45 ) A4 2070 VS 1080 428 Bk ™ 0ok, O 36 ok o 0 S 77 5 4 ot e ™
Ja A RE R AU K . X i Bk %) F A A i 1 A D 40k A7 ) AR TS VR 3 N A B R A
AP BRI, 7E 5 ok Tt 2248 B AN [R] D7 5 B B, i B2 1 2 T A A S 5 B B )
S i e g ARE S RE A T B0 R A DR R AR ) BRSO R A 2y A g Y
“ L U 7 207 AT ASAL A T AR A A B A LA s B Uk DL R e R
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B v [ UG R 5 4R R A AL AR R — R AR S B R A A R k2 . B AR
P18 « /K2 (Harold J. Berman) it BgM 0 , 75 56 25 2 B Rl i R B9 “RAAE 7, a4 4 T RE 1 1
G T 5 A S A e R U2 O I AR 2 L iR AR B SR 1B L 000 (HR L T b &
TR LRI A A I B4R 32 B 1957 4F 22 Ui 4k 52 A 1962 4R IR 56 )5 il OO 75 308
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e AR b [ BN AR 22 5F 5 W S S TR S AT 58 S AL TR BOR
J5 s A R Sk, A E RN 22 s A AR R R . AR R R, 1978 4F
JEE A AR B+ — 8 = A s A TR E FRIBC DU R A 77 T S o Y B R 3 R A T ORI A

(461 B CREREWFERERZ LB — R REZRI 7. (R E iRz ) 1985 44 1 8], 4
188216 U, KI5 191 TLLF

(471 RFCHAAKE] ", see Andrew G. Walder, Communist Neo-Traditionalism : Work and Authority
in Chinese Industry . Berkeley: University of California Press, 1986. ZRA]Z: WL B R0 “Bf . — Pl ARk i+ &
HAUE A (b A 2R )1989 4R5E 1 1,58 7188 1L,

(481 VI Zr B EE O BRI OR A s R £, 1973 4F)68 HS MR,

(190 [ EdE.43 HUR,

(50 Harold J. Berman, “Soviet Perspectives on Chinese LLaw,” in Jerome A. Cohen (ed. ), Contem po-
rary Chinese Law: Research Problems and Perspectives, Cambridge: Harvard University Press, 1970, pp.
313-327, especially p. 315.

(513 See ibid. » pp. 319-320; George Ginsburg, “Soviet Sources on the People’s Republic of China,” in
Contemporary Chinese Law : Research Problems and Perspectives. op. cit. , pp. 328-355. A HEH AP
T Ay v ] 9 AR 2 I 8 O Ik 2 HL S L WT UGB W B 1964 AF . 2 DLIRSE — ¢ R b IR s AR = AR g [l e,
BBRS — S F QR SUE ) Jat R 2 AR AL 1984 4R R 55 1—18 T1, HARTEILEE 3 1,
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VI 3t 3 S 28 T U A A 3 U 5 | o R A R L AR i R A Bk DB DL S 4 A 1
A b 58 B U 2 2 3

XS — Pl R A A S AR L (E NS B R R AR R R P DL A S R T 04 RO
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(523 FEILXB/NPAEp S TAE SRR A PRIE . X/ “fi s B AR, 92 3SRk, 1 &5 — 30 i
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CoR A R I R DL S W0 oA R R L BEIN EAE SE Ga i /N SRR Sy B G 4 ] R A
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[#] 5 114 5 B o 38 AN RN TE B AT S A 5 (s A5 B S U 8 s N A AR TE AT . BRI 1)
VA Il R ik St 1] U1 Y 3l o e A b S B0 0 F B X R 8 AR A o TR D i B Bk G D) 4 L 1 A X o
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(601 See Charles A. Reith, “The New Property.” Yale Law Journal, Vol. 73, No. 5, pp. 733-787.
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TCVR A ], 54X A [ B I 7 A v A A AR T 0 A R A B U M T 2 AR A
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FARMBIR G 4k 32 1 S8 4k J7 52 ma , 78 2015 AR 8 1E X8 3 JFAE 2020 4F K 3)4 iy R ik it
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B TG AR IOC F A 0 BLAE 7 2, TR B 2 07 1 10 28 25 48 L A7 25 R AL SRR I AL 4%
It BEGSRE 1Y O B 2R 2 PGS 2 I LRI B3 Jl o W) v SR R AR i 2 el IR RGN R G 58
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DAt S RN R Y . TR R R AL 2 AR i AR b YR B AR T 350 4 O T R 4 A AT
WAIBL T K DR A B BT AN [R) ) 4 07 22 B v S S A R AR AR IR B A R & e e AL, PRI
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(61) See Amartya Sen, Inequality Reexamined , Cambridge: Oxford University Press, 1992.
(627 Z WL HAZ . A5 i BE AR 5T [ SO A 2B WE S ), b5t KA A 2004 4E R 5B 262 T,
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Abstract: Using Weber and Unger’s questions as clues to review the target model of the legal mod-
ernization movement will help summarize and reflect on the practical experience of China’s social and in-
stitutional changes. Following this clue, the connotation of the rule of law in Chinese-style modernization
can be divided into four stages or types for comparative analysis. Through the codification of the civil code
and the establishment of the principle of judicial independence, we can observe phenomena such as em-
bedding diversity and relationship into the “Pandekton” system and promoting judicial reform through
functional substitutes and boosting measures that take advantage of the situation. What deserves special
attention is that digital information technology can effectively implement the concept of modern rule of
law to a considerable extent by leaving traces throughout the process and embedding rules into the sys-
tem. However, it also raises a new topic of how to restrict the “algorithmic Leviathan”. It can be seen
that in the new stage of Al-driven modernization, finding the best combination of legal fair procedures

and technological fair procedures will become the main connotation of digital rule of law.

Key Words: Disenchantment and Disembedding; “Law and Development” Movement; New Proper-

ty; Judicial Laws; Algorithmic Leviathan.
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