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(1) N “R7E®"% (Na Ka Ling v Director of Immigration [1999] HKCFA 72);“F FiF 7%
(Chong Fung Yuen v Director of Immigration [2001] HKCFA 48) ; “KIR (4) 7% (Democratic Republic of
Congo v FG Hemisphere Associates LLC [2011] HKCFA 42) ;“4MM” % (Vallejos Evangeline Banao v Com -
missioner of Registration and Registration of Persons Tribunal , Domingo Daniel L v Same [2013] HKCFA
17,

(21 SWEERRAFBEAZETSEME (& =M). =B BIE Fis) AR A A 2012 4|, 5
1178—1209 Bt ,

(33 Na Ka Ling v Director of Immigration [1999] HKCFA 72, at 89.

€43 Ibid, at 33.
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A B EANKEZEIE  ZRPARZTW Soh S RS M 5 /B R, FBL
WL BE AR K R AR TR ) EE 158 2% 1B 16 ) R iy 2 37 4 ) N KRy 28 23 e ik, T 24 0 Bt 1Y i
BNAFAIEIRE., 199946 A 26 H. & AREZEEM T — X FOEARE)E 22 %
B A KRS 24 558 2 3 3 AR R (LU R TR 1999 A KRB, L6)
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“1999 ANRBEE R MEM A A ZA"FE XN R b gl & T4, BHESFEANE
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VR G E 0 R v T A G R 4 [N R S SR T AR ) I — A, IR R R A
FOYIRIE T RRAMCK . & ABEA A 1 1R R AR IA N, I A SO B 8 T RSN
IO 24 MR 45 12 4% 3 A0 S it 2 75 6 P ok R IR A A S 45 ol e R X 6 R R AR SR I, (5
FES RS 158 450 3 B 1 5 Joor 1 B B B 25 R 7 s 2 H 0k B A R 3K i A 52
SRR Ry 55 3 43 25 0 00 TR 9 2 V0 BRI 0 . 8 2 L SR S Rl 4 A M T R B AN SRR S it

{53 Supra note 3, at 100—106.

61 2REARMRFERSHN S Z AT R AN R A E A s 57 0 47 B X AR 6 )28 = 4045 U 5
N U4 B (SO AR (1999 4F 6 A 26 HE LB £EARNE RS W HZE RS RS BUE
i,

(73 Lau Kong Yung and Others v The Director of Immigration [1999] HKCFA5, at 50—58.

(8) 2EARRERRSFEFENS K TCRENRILFE U R 54T B X SR ) — + = &5 Ik
M &S ZHECOTMBR,. 2T E.

(9) Lau Kong Yung and Others v The Director of Immigration [1999] HKCFA5, at 64.

(103 The Director of Immigration v Chong Fung Yuen [2001] HKCFA 48.

(113 Tam Nga Yin and Others v The Director of Immigration [2001] HKCFA 53.
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BWIERMEA R — LA T ZRM . Bl LA LB AUSUE T B0 i S B A
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B BRAR A A 2 B BV R W W PR 2 RN BBk, (10 ([HAR 4l ik
e 45 H 0 0T 4R 315 Bk 10 B el EDARAE AR R AR . AR (AR IR )2 158 SR ALE . — H &
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(123 The Director of Immigration v Chong Fung Yuen [2001] HKCFA 48, at 97—100.

(133 Democratic Republic of Congo v FG Hemisphere Associates LLC [2011] HKCFA 42, at 223 —
373.

(141 Vallejos Evangeline Banao v Commissioner of Registration and Registration of Persons Tribu-
nal s Domingo Daniel L v Same [2013] HKCFA 17, at 24—5, 97—9, 110.

(151 Ibid, at 91.

(16) Supra note 14, at 91, 96—7, 111.
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A BRI AT A A Ik e X R AT e R G I R A T AR AR O
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TR [F) AT 2 R A1 2% 35 B AR AP DL A [R] 35 SO, A7 it BRI 2% s I SRAZ A5 3K Y
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f8 — A i AR A

T EERIEROA R P B R s EZ A
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(173 Na Ka Ling v Director of Immigration [1999] HKCFA 72, at 100.

(181 Vallejos Evangeline Banao v Commissioner of Registration and Registration of Persons Tribu-
nal , Domingo Daniel L v Same [2013] HKCFA 17, at 104, ] eF55 104 B “v% B I & AR P L AR % )R
158 JRAR R e B B 2 W it 7

(193 Ibid, at 109 F1BeA555 109 Br. "« Yo 2 77 PR35 RE 5 L 15 Be A4 0 G O 220 2 * R R AF " 0 A
B (LR WAt D

(20  Democratic Republic of Congo v FG Hemisphere Associates LLC [2011] HKCFA 42, at 84—5,
239—247, 331, 352—355, 361—4, 404.
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(213 Albert Chen, “The Court of Final Appeal’s Ruling in the ‘Illegal Migrant” Children Case: A Criti-
cal Commentary on the Application of Article 158 of the Basic Law”, in Johannes Chan, H L Fu and YashGhai
(eds) s Hong Kong’s Constitutional Debate : Conflict over Interpretation s Hong Kong: Hong Kong Universi-
ty Press, 2000, pp.113—141.

(22)  The Director of Immigration v Chong Fung Yuen [2001] HKCFA 48, at 97—100.

(231 Y. Ghai. Hong Kong’s New Constitutional Order » Hong Kong: Hong Kong University Press.
2 ed., 1999, p.143.
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243 Wu, Jianfan, “Several Issues Concerning the Relationship between the Centre of the People’s Re-
public of China and the Hong Kong Special Administration Region”, Journal of Chinese Law, Vol. 2, No. 1,
1988, pp.67—68.

(25) S WLSRAFR . — W] IR AR IE b g 5 U R IAT B X O AR B A ) 1990 4F
553 .55 15—23 0L,

26) [f] _bBiE 28 16—16 UL,

27) S ULFEIR R I i e FRR X A R R —— E K B B AR B B HE)2004 455 6 1,
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8 .55 61—68 T1.
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(33) See p. Craig and G. de Burca, EU Law: Text, Cases and Materials, Oxford: Oxford University
Press, 4" ed., 2008, pp.100—105.

(343 Z WA/NF (BN — E W7 ), =BT 0E (s 2004 4E ML 55 5 1L,

(35) See N. Emiliou, “Subsidiarity, An Effective Barrier Against the ‘Enterprises of Ambition”?”, Eu-
ropean Law Review,Vol.17, No.5, 1992, p.383.

(36) S WA P R IR RS F R X AR DLEE AR L HE M B AUOE R R HESL” (32 ) 2007 4F
o 8 .5 65 L.
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T7 EMAFAE AR L RMERL . A, 4 R ONORR Ze 22 T RE T 248 W i B CREAR IR ), TAR R R
RIGIN . AALANLE 2 K H 22 2200 BORE ST nl RE A 41 4 BN R 22 2 Bk B Tl 1
BEAb A BN R B R 2 BEBR AN A5 AT A 26 AR 1 SCHE AT i R L RIS 2 B 5 S AR SR
FOCAHERR AN Rk . JE b BN K H 2 0 (R AR 1) BT A7 2%k 24 A B T o A0 45 7 s 4
TR BEAR P18 FEAR BEAY 2500, L1070 SRTAT, T 2R 4 ) N R 22 2 B X AR B S0 2%k — I Al R, B WL
ESE e HERR T AW LB CEAE IR AR X AR AT (AR ) 5 158 455 2 AR

(373 Na Ka Ling v Director of Immigration [1999] HKCFA 72, at 101—106.

(383 E.g. A. Chen. “The Court of Final Appeal’s Ruling in the ‘Illegal Migrant” Children Case” in Jo-
hannes Chan, Hualing Fu and YashGhai (eds), Hong Kong ’s Constitutional Debate : Conflicts over Inter-
pretation , Hong Kong: Hong Kong University Press, 2000, pp.127—129. 541, ¥ Bf == 2R A T ik & 7 1=
BeMAL R R . 2 0L H B o IR IR 7 HE A AT R BE 0 A1) Je 2 A KW B BEE " (T T AL 2 B 24 ) 2000 4F 55
51,55 53—58 UL,

(393 See Liu Yiu Chu, “Interpretation and Review of the Basic Law of the Hong Kong Special Adminis-
trative Region”, Journal of Chinese Law . Vol. 2, No. 1, 1988, p.49; Daniel Fung,“The Basic Law of the
Hong Kong Special Administrative Region of the People’s Republic of China: Problems of Interpretation”, In-
ternational and Com parative Law Quarterly, Vol. 37, No. 3, 1988, p.701.

(40 Z WA R AL )HT 158 4450 13K,
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S UIEHALE A N Ze 2 R0 RS A s ik e 5| % 26 g L 24 DA 4 R CR 25 2

(417 BB B0 5 50 R 26 TS AR B ) 585 158 A5 MM AE . 78 0 7 A 5% [ 2 75 7 0 4 47 R 1%
I fip 6 DO TR ok i B 5 Bt 7 4 4971 SR ) 3 R ) e 4 SR R R 52 B Y 6 42 . See Case 283/81 Sri CIL-
FIT v Ministry of Health [1982] ECR 3415, p.3429, at C10J.

(423 BRI E Bk 00 ik B A B A gtk TR N AR A .

(43) Bengoetxea, MacCormick and Soriano, “Integration and Integrity in the Legal Reasoning of the Eu-
ropean Court of Justice” in G. de Burca and J. H. H. Weiler. The European Court of Justice » Oxford: Oxford
University Press, 2008, pp. 52—56.

(443 Democratic Republic of Congo v FG Hemisphere Associates LLC [2011] HKCFA 42, at 310.
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[2006] ECRT —9199.
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(52) XEMBEHTHREE FXETREE X REBHEENFIWFRHE, See M. Broberg and N. Fenger, Pre-
liminary References to the European Court of Justice , Oxford: Oxford University Press, 2012, pp.244—246.
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Abstract : Article 158(3) of Basic Law of Hong Kong stipulates a framework of the preliminary refer-
ence procedure. Although Hong Kong’s Court of Final Appeal has through four judgments laid down
some principles of implementing the reference procedure, the jurisprudence is unclear and pertinent as-
pects of the procedure remain undefined. According to the purpose of Article 158, improving the initiating
factors of making preliminary reference by CFA should be established on two aspects: a. preserving Chi-
na’s control over the excluded matters and maintaining judicial autonomy and the integrity of the com-
mon law system in Hong Kong; b. trying to find out how to balance sovereignty and autonomy. Based on
these two aspects, this paper will discuss the application of the classification condition and the necessity
condition established by CFA, after which it will propose how to improve the implementation of the pre-

liminary reference system.

Key Words: Preliminary Reference; Classification Condition; Necessity Condition; The Arguability

Requirement
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