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Abstract: The theory of sentencing with responsibility and prevention as the core tries to prevent se-
vere punishment. But since the punishment based on liability fundamentally restricts sentencing, the
practical standpoint of sentencing and the reform logic of the supreme judicial authority are not fully un-
derstood, resulting in an improper understanding that once there are more circumstances for heavier pun-
ishment, the prison terms can be accumulated upward. It is therefore useful to reveal the key differences
between sentencing theory and practice to promote better sentencing under the system of leniency for
pleading guilty and accepting punishment. In the future, it is necessary to reform the sentencing theory in
order to meet the “concise” requirements of sentencing practice, pay attention to the distinction between
“the circumstances about process in a crime” and “ the individual circumstances of the criminal”, and
treat the former as the principle factor determining the upper limit of punishment and the latter as the cir-
cumstances of exceptional fine— tuning the punishment based on liability. so as to establish the hierarchy
of sentencing. Since the punishment based on liability has a range, the feasibility of pursuing the determi-
nacy of sentencing proposal is questionable. The existing literature simply considers the sentencing pro-
posal from the perspective of rapid progress of procedure, which has obvious deficiencies. It is unfounded
to suggest that if there is some agreement between the prosecutor and the defendant, the judge is not al-
lowed to make any changes to justify the validity of the sentencing proposal. The judge has the right to
change the sentencing proposal if the lawyer raises a reasonable objection to the sentencing. The only
standard to judge the accuracy of sentencing is the principle of liability. Obviously, the accuracy and a-

doption rate of sentencing proposals are not the key.

Key Words: Upper Limit of Sentencing; Circumstances about Process of Crime; Individual Circum-

stances of the Criminal; Sentencing Proposal; Discretion of the Judge

(REHRE:FE &)

« 1167 -

www.chinalawinfo.com/ www . pkulaw.com/





