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(43)  WNSRAS S IEERBAE LEA Z) 1 URZE 1AL A T R REBE (202D %8 08 2% 1420 5 R AEHIPAS

(14) WA X =5 EH IR I 4y 2t N RIEBE (2021 die i i [ 6778 S REFFE 1,

(451 40 E SCWA 5 5 OB S il 2570 BR BT AT A0 ) A 20 2y 2. fe v AN ROGE BE (2018) e i Ik R B 2706 5 R
HBE.

(461 HB A T A5 58 T 4 5 = T R A PR DA 2 |l S8 6 R A 2 6 v N RTE BE (2019) f i ik R A
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?;:ﬂ%)\ﬂlfﬂi%ﬂ — R EZEEJIHE A & 5K RECEZ AR ERVGR, 3R T E L5,

(473 1P A B R B TR A BR AN 1 5 1L PG KR 4R A BR 28 /3R R I A 2 2, B N RS B (2019)
BEERA 700 5 REH RS,
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8 B ML 158 AT LA PR AR AR 4 2 3a 2% L 3R N AR B SR I k& [ S 138 25 21 IR S

X7 SRAESE IR 32 3 7S b BTRE S0 WL e R A T OV R A
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(Claus-Wilhelm Canaris) #% H C H“RBLHEIT E "2 7 LR E AKX —FERPHFA
BT ARFE T 1S 7 (nicht voraussetzungsgemiBer Vertrag) . /K3 T & [F B o A 52 i
o ©529 Mg gt 2 307 A JH [ ] ) O AR A ) R A8 DT S S v L A T R O 4 24 5 R I AR Y R
AT E &N ERUHS TC 2 7 10 4 A Cunerwiinschter Vertrag) , ©937 ¥E 4k 25 5 2 57 ¥4k
Ji o 2 U0 ) 3K 38 N Ay 2k 249 3k R R T 0 T FE DD BE SR R TEAR R B S ROVE BRI R B
TE A KRR RIS B IR R T AR AL A B 32 VR il B R B R IR L 0 & R K AR S A
G Pk A — e R AT A R R

45 2933 R A G TRV AT AR IR 1) R T 0 7 L B T A0 IRk A R R BE O B M A T
A S B A TT 18 A S i i i LT R R AR GE R DR IR L TR A A DR B AN AT S .
Hb il BEEVRIA TR Y EA R0 0 B B . G TR R (k3 SR AHE BRI A 3 B — P A S AT
7 (actus contrarius) » 45 {5 br 52 XF 7 A 1 [R) 30 B 1k A5 TR 7 0 2 L3R IR I AT LA 3 ot ¢ A
RF YR EE DA 894 ZR IR H 2 8 2 7m i BE I 3 DLl AT o B0 31X — T B Y 7 AR A B b
FREE R AR E TEMR R 5 PG A0 1 b I A JO I A v (5 285 0% U3 53 8L AR ) A 7R B b a5 4R
PR G SR R RGN B A R Ak b I 98 4 24 3 O BT 51 R B 00 1B TE BT, AS e 42 I BEOR R O vk
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491 Vgl NJW 1962, 1196.

(503 ZDLARUH \EFF N E WG B iR (EEE AT 502013 4R5K 3 101,58 57— 58 T,

(513 Vgl. Dieter Medicus, Grenzen der Haftung fiir culpa in contrahendo, JuS 5 (1965), 209, 212 {f.;
Claus-Wilhelm Canaris, Leistungsstérungen beim Unternehmenskauf, ZGR 11 (1982), 395, 416f.

(52) UL CHED R oy BT 3 55 & IR i (0 A8 A —— BIV5E 555 [l vk 19 © HL A A 7 i 347, sl BUR 336, (b 4b 12
#2001 AR5 1 1.5 50— 51 WL,

(533 Vgl. Dieter Medicus, Verschulden bei Vertragsverhandlungen, in: Bundesminister der Justiz
(Hrsg.) s Gutachten und Vorschlige zur Uberarbeitung des Schuldrechts. Band 1. 1981, 479, 539 {f.

(54) Vgl. Armbriister (Fn. 27), § 119, Rn. 121; Carsten Herresthal, in: BeckOGK BGB, § 311, Rn.
240 f.

(551 Vgl. Hans Christoph Grigoleit, Vorvetragliche Informationshaftung, 1997, S. 88.
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Yy, O R AL Y S 2 AR IAE LU LA i K — A g R B R m R
i SR N U A AN S T TR AR s T L T RO I BEACA IROVE 5 AR VR A9 a3 i R L
T T S R B S i 5 T = 2 T DA A R A RE R 81 A0 O T R O3 S HLER R L O AR 2 TR B E
FI R A PR AP T2 5 8] 52 By i R A B LR o DRI A A B AN 5 1 U 78 TR 1L B Y
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AR T R SO Y S DA 5 A 2 24 e O U — A PR AR R B, 4 20 Ok BB TE 19
TH 22 B0 90 IR A O 3 U 1 AR 0 T8 R R R 5. bR BN 5 H SR 2% 4t
S0y TR Wik, 52 5 AR 6] Y 15 B v 28 Bk O 2 . 20 T8 X AR AR LUK 7E 48 20 2k
1 B IE AL, 8 ] R 3k S BN SO S 7 2 g A0 R I 5 B A S 355 R —TF
TE X 77 38 LA B AT RIS B SO0 A7 e AR B 9% 22 A BRB A 0 S 55, WA B S5 PR 4P B9 0 2
IR D A . RSSO Z T LARE RS A AR g A i I D e IR AE T il g s | R AW
B A AT DLk G LR T S AL DR . ALY BB R R TR 2 O TE RN R TR 4R 0 ko
D) 516 [ S 55 ) DR AP 2 A S X T 0k — 38 1 L T SR IROIE S A 2 5 Ok 7 A T R O BE A T O
PR A DEIE A M B R At DA T 00 9 oA 7 4% 48 S RO B P AR 31 B

(Z)AREHIERE  FALTKTBIRIENES

e G DR AE A TGS 2 TN -5 A AR 4 i 9 R BB T A b o o R R 7 54

(561 Vgl. Grigoleit, a.a.0., S. 34 f.

(573 FE“WCEE 3 7R3 E @ A L E 1963 4R Hedley Byrne 28, “ it 6 7 A U — AN A 52 45 LG
W& . e Z BT B B AR JC 327 (innocent) 15 BUL7E Y L IS AR [) o HG A 3 AR 3 27 IR
D e iR f# . See Jack Beatson, Andrew Burrows and John Cartwright, Anson’s Law of Contract, Oxford:
Oxford University Press, 2020, p. 328.
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(583 Vgl. Lorenz (Fn. 21), S. 306.
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(601 Vgl. Hans Christoph Grigoleit, Sanktionsmechanismen bei Willensstérung, in: Reinhard Zimmer-
mann(Hrsg.), Storungen der Willensbildung bei Vertragsschluss, 2007, S. 175 {.

(613 See Redgrave v. Hurd (1881) 20 Ch.D. 1, 12—13.

(62) See Guenter Treitel, Treitel on The Law of Contract s London: Sweet & Maxwell, 2003, pp. 351
—352.

(631 Vgl. Grigoleit (Fn. 55), S. 137 ff.

(643 AEW AL, ZILX 58 4 295 2Rk S IRVE I 38 & —— LU JRVE IO 2 g o 7 (R 22 P 5 )
2015 455 5 1,56 68 Ui,

(651 Vgl. Reinhard Singer, Der Kalkulationsirrtum-ein Fall fiir Treu und Glauben?. JZ 54 (1999), 342, 349;
Holger Fleischer, Der Kalkulationsirrtum, RabelsZ 65 (2001), 264, 289 ff.; Armbrister (Fn, 27), § 119, Rn.
121.

(66 Vgl. Ernst A. Kramer, in: MiiKoBGB, 4. Aufl., 2000, § 119, Rn. 110 ff.
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Abstract: Article 147 of the PRC Civil Code and the corresponding judicial interpretation do not provide
substantive criteria for the formation of gross misunderstanding. The traditional theory of mistake in the conti-
nental law systems faces dual dilemmas of lacking transaction security and the insufficient protection of the free-
dom of decision-making, which leads to the unnecessary complexity and uncertainty in theory and is incapable of
providing guidance for the interpretation of Chinese law. The theory of imputation, represented by the avoidance
of contract on the basis of culpa in contrahendo , breaks the dogma that “the motivation mistake is irrevocable”
and instead legally evaluates the counter-party’s impact in the composition of mistake, systematically absorbing
the value of pre-contractual good faith. Based on the theory of imputation, the mistake caused or kept by the
counter-party’s negligent misrepresentation or non-disclosure is revocable. The common mistake in which nei-
ther party is at fault shall not be revoked to transfer the entire risk. As an exception to the theory of imputation,
the mistaking party is allowed to revoke the contract if there are heavy economic losses caused by mistake.
Therefore, a substantial criterion based on the principle of counter-party’s negligence and the exception of heavy

economic loss can be established.

Key Words: Gross Misunderstanding; Theory of Mistake; Theory of Imputation; Counter-party’s

Negligence; Heavy Economic Loss
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