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AT, T I EERBE T HOR F A M2 45, see Nina C Z Khouri, “Efficient Breach Theory in the Law of
Contract: An Analysis,” Auckland University Law Review, Vol. 9, No. 3, 2002, pp. 751-753. LADEIEFK ]
PR SO BORIEATRANZ 2 0 R (R W22 5 Rode ) i i iRk 2013 4FE T, 45 668—669
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HAA
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ROCR I LABR S B0 35 4] . s 2, R AR T LA SR VR B R AL AE HE AN 52 B © A 249 199155 B0 473 T
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(223 S DLJRIVLHE < XURS: 400 0 5 4 [ AR BR 7, 0k 27 9 92010 458 1 40,58 74—88 TL,
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FrIE AT R AR T) o

(241 RTHEEE BT A REAE M 6 ik B AL L “FT R FE 1Y /N3 7 2 i 538 208 5%, vegl. Volker Emmerich,
Das Recht der Leistungsstérungen, 6 Aufl. , 2003, S. 18 f. ; Ernst, in: MiinchKomm BGB (Fn. 16), Vor
§275 Rn. 15, § 275 Rn. 4.
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B KB IR AR, 0 T A 5 O i 9 SO SR A B T TS AN — R 22 A, LIS ML E Y
VL2 RO B BT IE SR A4 BEARSCR R 20 AT 22 /D450 K sl A 22 /0 L S BE A 150 , Bt e 1 58
ot R Pox | RN LS SR ST 7 AN K S E R el N g A S R O
SEA AN Z ST T AE DT AT 5 35 W5 AN A o 2k T 2 R AT A G DX R L 7 T 4 L e
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UK [ W B 6 1) A | ) 4 S B JE A N 1] 42 5 i) ] RE 9 B A8 AT T RRORR L s 50 95 AR Y
Prib 545 = NMlces . 28 =00 MR R S8R B AR E 2 T g s. i H 2,
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(250 Vgl. Ernst, in: MiinchKomm BGB (Fn. 16), § 275 Rn. 56.
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(270 Vgl. Gottfried Schiemann, in: Staudinger BGB, Bd. 2, 13 Aufl. , 2005, § 254 Rn. 94.
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(283 BGH NJW 1997, 1231.

(291 Vgl. Schiemann, in: Staudinger BGB (Fn. 26), § 251 Rn. 128.
(30) Vgl. Schiemann, in: Staudinger BGB (Fn. 26), § 254 Rn. 91-92.
(313 Vgl. Schiemann, in: Staudinger BGB (Fn. 26), § 254 Rn. 91.
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Abstract: The termination by the breaching party constitutes not only a new frontier of legal systems
but also a cross-boundary vortex, exerting profound influence on numerous legal regimes. In terms of the
“premise”, it is necessary to abandon contract deadlock that lacks a genuinely unique core; in terms of
“concepts”, it calls for a thorough reform and absorption of efficient breach theory; regarding the “key
mechanism”, the focus should be on the relationship between termination by the breaching party, impos-
sibility of performance, and duty of mitigation; and as for the “framework”, the essential distinction be-
tween termination by the breaching party and the statutory termination right of the non-breaching party
must be clarified, and a hierarchical tolerance system should be constructed in conjunction with other re-
lated institutions. Consequently, the previously narrow views on efficiency shall be abandoned, but the
vortex effect of the more substantive efficiency can still be pursued. At the same time, the intrusion of
termination by the breaching party provides a profound opportunity for reflection on issues such as the
generalization of impossibility of performance, the spiral escalation between impossibility of performance
and specific performance defense. and the excessive demands on creditors under the traditional duty of
mitigation. Structurally, the termination by the breaching party should refuse to “extract” constitutive
elements such as the way of exercising and the time of effect from the statutory termination right of the
non-breaching party through path dependence. and reject to unilaterally elevate its threshold in a “argu-
mentum a minore ad maius” manner by using the latter as a benchmark., However, due to the adoption
of a hierarchical structure, in certain types of cases, the termination by the breaching party “resembles”
the statutory termination right in certain prescriptive aspects, and links to many other regimes. Such

multifaceted approach expands a new frontier.

Key Words: Termination by the Breaching Party; Efficient Breach; Impossibility of Performance;

Duty of Mitigation; Jurisprudential Positivism
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