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fRIE2)2018 4R4 2 1,55 19 7T,

(250 ZDLFREE 3 4 . (R BONTEE ) CR U et AL 2017 4R, 58 1106 1, HEARWA F=E X462
B URAR T S E I R R A R N B AGHE AARRRA GG A ST (RGBS
R 5 AR AR ), W ML 2017 AERTLAS 740— 742 BT, S04 2yt Je BN A B (T L T S AN K
“CHTEE 42 2SR R TUDO TR (LA 02018 4F45 1 11,55 179—191 T,

* 613 -

www.chinalawinfo.com/ www . pkulaw . com/



AN FE 2021 £ 3 A

BARA P R BT O Y AT R B AR S0 R B R Tk BE 2012 AR 45 Y AR R
K7, 6 R T AR R K A e W T 2R o A v A R AN R AGE A R R AR T,
MY B RRE b7 6 RA R AT AR R . B B8 (O T ) A mil AL A R B A IR B AT B E )
55 12 S5 2K 1k A1 E ) v BE A il B A A BE G R, AR dEk N | R o RN Ak 2 R AT
TR GV, 29 78 By AR AR A A 1] rf /N il 28 ®)IE 3, H /N il 25 & D) i 3 A S i
S RAARAT IR . A AU IEAE /N A B A F S TNl 28 B 2 AR A AR AR ED
8 B BEAT A R P AL, I Sy AR A S R Y R 25 R A TR B Kk L1 R XU TS % T BB oG
R EIT KRB, TNl 2 B LB AR R 1 2 R R AR AR S D O RO B B A
FRFE IR TR, N W IR R I B IR 29 9000 J7 o # WA 4 M2y 4500 J7 T
FE . b @B —F L8 T /AN URIAE R, BB AR TR VR Rom kb, Bk
H /Nl 28 &) ) R R 2 5 42 T8 1 BT A LB R D R R R & LR B R A
(ERVETEl I LN S B v el S S I N R = 7

TEBAUR A 7 BRI E b B 5 B SCRF 7 b at @ Be (9 57 3 I X iy ke & TRl s T
“CIAERRIEH AL 07 b AR 52 &5 (SO, 8 IH T ik, (B4 R G
A AR A JE R E L e m kB e T A s s B 9 DL IR IA O < B S R RO R T R
AR Gr AR Z R AEAE WSS AE 0 DG HE, B v/ il R A5 ) FLUL O AR DS 58 4% 5R
2 AR DATE T AR YA R ] 2y, 4 BEOBUT 3o vk i B RS2 B 100 5 AN 224 75 1) 3R 38 46 49 1 = Sk IREA
BEH BEEA 4 DL R LL RN Z RO 4026 . FRUL , e VA BE R (A A1 6 )5 58 4555 2 A Y & AT 1l
M Gf 2y ik oA gk BT AN AF R IR L T ik I R H A T XU Ik B AT DX R SR AT
Bl 4348 1 S B

W5 S FE A 4 B ARG B AU Lk 21 G 527 v C2T0 g v W e PR IA R - A U I AR
REFE TR T B GIESR L )5 63 SFHEM 2 ( BT AR5 B8 M Ik 5 3 X T
AT B BEEE B L H 55 T X R BT A AR B A S A SR % L BT DR RS
] 35 R (A [FIR D8R 52 4558 (DD I, W A T I8 880 Lk, 6 T4 6] JE 380 i R 25 45 R 3R 38 J5 R B
RIS FHCA LD ST 58 5%, AP BIBFER BN 45, nl LAk AR 27 )5, de i VA Be - O (&
[k )55 58 2% 45 2 Al FH T A A5, I X5 15 F SR BT Lo 9l 43 07 B S 3 . AL 38 00 S8 it
SN AR A AR B A B AR R R S A R R E D AFFE A 4y 27 LS R BN
58 WU I BB R A5 FE A Tl i B T R M 2 COR B 2 W AU B0 )56 8 45 T2k Ik IR
oz 2 ) AR 8 I ) 5559 AR T ST R IR B N A R B, 400 3 A 2 0 R £ 1T U3 T TG AL
FLUR o o AR A B ) T 80 Al A o3k 1 i 2R 43 e D e 4 U 1) R 25

LI Fie e 1 Bt L A1) 17 ) A0 ) JEL B LA A AT 8 45 1 A AT R A T A L (AR

(26 I NRERE(2002) RIOA S 30 S REFH R,
27 e ANRERE Q017D Mk R 2454 S REFHETS.
(28) I NERZEBE (201D HEIERA 529 SREHE R,

* 614 -

www.chinalawinfo.com/ www . pkulaw . com/



kA B LR R 8 b ] 43

BEAR L FIE R (—) )35 18 AU » S PR B8 3 0 44 SO 3 T 5 A oA A 13 A 2
VRIS o B2 580G (8 D)3 30 350 7 B0 A5 AT B8 ) AS <5 S i o S (B o 28 1 0 20 (M 4 9 L
191 73 FE R v DU 7 KR 0 S5 B 45 8 2 10 S PR B DL L 40 SOIBEZR 2 5 AP R B B Al 227 A FEL Y
o074 B H A, (Al AR (AR R BT Al Wk R (—D )3 19 2% A B BTN {8, ) S B
BB AT U B BUAE N B9 R BUR I8 (B AN BRI R 44 SOBZR SO e el (0 2 Hi 89, S8R A &
I G, 456 L3R WAL SR SCRT T — 7 T i e 325 Bt Sl A1 1 1 2 R B A a1
RICA TRIIE D35 58 455 2 R0 o 4 2 52k ¢ HL I T A A 245 45 00U 5 {HL 55— J7 ThT  de i 2 g SR B
IR 447 A 88 (0B K 2 249 3 % 9 3 PS8 L BRE T A 8 I (L R 9 AT £ B 17 25 IBEAS A3
FEQEIT (5 [RIL )3 58 2655 2 /Ayl AR B S A 4 45 A1 0L U (4 T BE 1 L O = L 1l 23 487 (9 57 37
e TR

PO L B o3 45 7 58 R T LA 1 25 PRI ST

TERGSL T 5535 T RUB AR 16 0 Fe 1 70 $07J5  doeves 12 B SO gt — 20 il g O iR &2
BEVER 32 Z 34 45 35 TR LB 3487 AR ER LI b T S — SRR I 5B S 37 . AR LR A
R B2 L HE B 23 4E 7 19 3 PV R SBASUARE 9 k 3 T  8E TRR L s R 3K S AR R L BT AR A 26
TR R R L200 SR B vk BE AR (U R AL ) K RS SCA v, X sk 7 5 ) B bR TR S
AT R IE S PEIESL . AN 5 TE S S IR WL A 5% 1] SR AL A T8 G AU A 37 37 3 PR S R U
LS A2 N SR T i R LTB I TR SE ) W/ SR AV S VBl A e 1 DB S 87 S5 WU N TS (S <)
S0 B — PRI, B B 2 PH AR B I E PR AT AE 7 S T O A AN BERE X AR R U 1
TR TRCE [ AR AU Ay 4T, i 2 2 RE R G Y B BRE T AU RR 19 37
S [ 28 BRI TR ALY AL A 2 LB {91 S D) v ) R AR WA i 25 B O T IS 2R 2 SCRO R A 23
A 5 o] 1k R SE A Sk F Y

(—)EREXHEINEREN

WA AT IE , 205+ N2 ) — A L A R R, S Sk RAEA AL U L. E &
J R T v 2R SRS A0 A MU AA 28 o A O X 22 b i B IR G Sl T80 5 A [) 1 3 12 1k B
Fo, LUK EE A 2 7 S 2R . B TR 5 R AT A s RLE Sk H A U
AELEEZIETEE Z N . SR X P ICAREE R X 32 ar g 58 7 3 FE A R 2 N
R I G B A RE 1 O Y R R B 2 AR R YA A 1 R TR LA R N S A
L9 )5 W SR BUOR R — 20, HAR G4 - OAY B 52 BE 3 ) 5 ML 7€ 19 F Y s @ sl ik i A

(29 2 0I5 N B e B a7 IS8 e g 5 - (e B vk e R A 35 a7 0 TAE &2 B0 #i i 5 ). A
RIEBE IR AT 2019 4F R 45 259—268 T, B 0. LB E)EE 32 LW B4R T k& R AS 2445 F) 3R i L 4]
A3 HEL I AR D U] BRI R DR U A R L 7E 2 N RS A T L S BB A S AR 9 2 R N A RS
SRR E RO AR A, BEJE LA 33 S FIEE 34 SULH] TR SR AT IR SR I BRI E T R .

* 615 -

www.chinalawinfo.com/ www . pkulaw . com/



AN FE 2021 £ 3 A

—ERAE s @B 1k 2 P 3547 R R s @ X R AT R it LR s L O HE ik R R
NIES 588, 00 2@ WA 8] 7 2% R R4 SCHRF . L E BT i o 9 e i B K Y
L 22 7 (Andrew Burrows) #U4Z 78 (3 B A M3 FL E R ) — 45, 3 32 9K il 3 4% 2 = 01 S 30 )
KRR, AR 1 5 4 505 g ik B HE G 3 75 Ve DT Ak A0 B i al, O30 2 g B AR
238 52 B RO R o Rk L 52 ), (52

FEXI I 20 32 CRFEE S S8 9 56T, 36 1 B 5 T B AE 2016 4F Patel v Mirza S A1 T
BEFR A JE DA Sh B0 AR S i 2o P, 038 5 3R [ G < AR AR R L I R M A E
PGB AR 5 Mirza SHAREE, JE4E Patel o fRHF A, BS m JE45FR, A O A0
PRI . R BB At — SE R R S TR AR 22 B G ARAT I RS R B 25 4. 3K
] A PR SR b B AR R B R 25 N RS L O e 2 B MRS S AT A DA L At T R X I 58
S i 2 BE (1993 4F P 2 w194 1% ) (Criminal Justice Act 1993) %5 52 2% 1| N #5325 il 58 1 7
WA R Tl RS W EE R i AT T 62 e, AR T NS BA IR B
KRR B RS WS X 2 240 . SR TR DU T A YA R SRR IR IR 62 JT B4,
Bl DU S e PR A . S B — KT RS A VR VA 2R R R A 5 R 5 5
T FEARFE G 1B AU = B AR A Bh . S LR R B N SRR TR BRI I R
PR A v B SEAA R R T 2 Sl I 81 A L DA R B SR N 52 5 T AT 3 L IR 4 RS A T A R A
ZWN ESMFE LI E B0 A R BB R PR B Ah . FEAH T Rk B 4R R T EIF
HEBER G R H S e T B VR BE R MR AR . DIEIUR R KL E (Lord Toulson) S 8 By 7S
10 22 BOIRVE B AR D 5 22 0 L R 6% B g 4t £ 1 1 3 0k MR DU AE L A AN X4 45 FLR 5, L3 iy
AR IEAEGE = A9 S0 r B0 AT AT — ol T 2 5 T 3 B o i 2 B R 57 125 I A 5 R 3 5 R 2 A it A —
FRINBORH REREER . BRI S R E W 2% i 2 A Ol /i s il v e i 23k B i
JE A5 55 IR VR 55 AR w5, @ At A OG5 1M R E 9 70k B I B T R AR 1S 5 IR TR 45 SR A o
58, DA B Ot SAN A 32 458 N 3 Sz it ol P A e b il BRSNS A5 FR A I 4 3 4 R 1 1
B EBIE I, B0 [, T8 2 2 ST B % Ge = 9] A 0 A R AR L B AR 22 i e 3

(30 Law Commission, The Illegality Defence : A Consultative Report (Law Com No 189, 2009) par-
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just Enrichment , London: Sweet & Maxwell, 2016, para.35—01.
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(35) See European Review of Private Law, Vol.26, No.2, 2018, pp. 227—281; Sarah Green and Alan
Bogg, supra note 6.

(36) See Graham Virgo. “Patel v Mirza : One Step Forward and Two Steps Back”, Trusts & Trustees
Vol.22, No.10, 2016, pp. 1090—1097; Paul S. Davies. “Illegality in Equity”, in Paul S. Davies, Simon Doug-
las and James Goudkamp (eds.), Defences in Equity , Oxford: Hart Publishing, 2018, p. 265; James Goud-
kamp, “The Law of Illegality: Identifying the Issues”, in Sarah Green and Alan Bogg. supra note 6, p. 47.

(37 See Andrew Burrows, “Illegality after Patel v Mirza”, Current Legal Problems, Vol.70, No.1,
2017, pp. 55—71; Ernest Lim, “Ex Turpi Causa : Reformation not Revolution”, Modern Law Review , Vol.
80, No.5. 2017, pp. 927 — 954; Anthony Grabiner, “Illegality and Restitution Explained by the Supreme
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(38 HAGE AHIBIEGR AT Stof fel & Co v Grondona [2018] EWCA Civ 2031, [2018] PNLR 36;
XX v Whittington Hospital NHS Trust [2018] EWCA Civ 2832, [2019] 3 WLR 107; Singularis Holdings
Ltd (In Liquidation) v Daiwa Capital Markets Europe Litd [2019] UKSC 50, [2019] 3 WLR 997.

(393 Nizamuddowlah v. Bengal Cabaret, Inc., 399 NYS 2d 854 (1977); Re Ontario Securities Commis-
sion and British Canadian Commodity Options Ltd (1979) 22 OR (2d) 278; Nelson v Nelson (1995) 184
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Abstract : Chinese law currently has no clear answer to the question of restitution for unjust enrich-
ment involving illegal and void contracts. The prevailing position in both common law and civilian juris-
dictions, despite minor discrepancies, is the “all or nothing” approach. represented by the system of ille-
gality defence to unjust enrichment. Although the draft provision specifically on the illegality defence has
been deleted in the final version of the Chinese Civil Code, the “all or nothing” approach nevertheless re-
mains to be the general rule for illegal and void contracts in Chinese law by an extensive interpretation of
Article 985. By contrast., in the context of shareholding entrustment, the position in Chinese commercial
law is “apportionment” of restitution between the enrichee and the aggrieved party. which derives from
the Supreme People’s Court’s position in handling issues of illegal and void shareholding entrustment.
This position is based on an extensive interpretation of Article 58 of the Contract Law, and is qualified by
the existence of investment appreciation, and by the non-application of forfeiture. The application of the
special rule of “apportionment” in the context of illegal and void shareholding entrustment can be justified
by a range of factors, namely, the very recent development in English law regarding its shift from for-
malism to consequentialism, the principle of proportionality modified by quantitative ideas, and the exist-
ence of the parties’ management activities in shareholding entrustment. These factors also demonstrate
why such special rule of “apportionment” should not be upgraded to replace the general “all or nothing”
rule, therefore applies to all kinds of illegal and void contracts. Whether “all or nothing” or “apportion-
ment” is applied, the scope of restitution for unjust enrichment shall not, in principle, cover the use val-

ue of money.

Key Words: Shareholding Entrustment; Unjust Enrichment;Illegality ; Apportionment ; Proportionality
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