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CROBE RN T 2017 4F 3 H il , HRI R SO Al iy, SR, BI A 80+ 48 19 T Bk
LR RAR 3530 GE IR AR J5 M, ol rp S R 2 90 30O SR A0 8 A T 48 04 I 7= i 37 5 9% 7= 4y )
1Y 53 BT 2R A IR S0 ) AR RN T BOR BAR B <l 57 W 77 (separate patrimony) 2884, {H 4]
WA B BV 7 (patrimony) /E R ROGE A R E LS. o, d R B = 58 5 i
T e R (R BN IE NFE MR NH A E W WS — w7 AR H
BRI —IR

1] 7 2 MEHE  — S A RAE 5 A B RYECRIFN 55 19 R0 . — A ZE B BRAE MG 4%
1387 W A — ARGV . (HBEE BRI L5 R S 2R B B8 0 5] (asset
partitioning) , ¢ 1 —> N 23 P14 & BCR9 BEH6 W 7. Bl an . Z2 46 N S0 AT FE (— R %7 o0 F Oy
O C2E MABUEFEL DS 15 45, “(GHEM ™ 5 HE AR B 75 8 19 FoAb 0 7= AH DX 507, 558 2
TAENAR A 2D PIAMEAE I 7  — AR A N E W, — D RAFFEM ™, 030 i afE e
FEIXFRAE FE 0 DL Ah 0 A 0, B B BE R AR B U R R, R 2 R R
(Sondervermogen) , L4 Z WK 1,

(1) ACRTHESE PS5 H M, 232 3 LR 330 SCHk S & : Henry Hansmann & Reinier Kraak-
man, “The Essential Role of Organizational Law”, Yale Law Journal +Vol.110,2000, p.387 Chereinafter “Essential
Role”™) ; Henry Hansmann &. Reinier Kraakman, “Organizational Law as Asset Partitioning”, European Economic
Review, Vol.44, 2000, p.807; Henry Hansmann et al., “Law and the Rise of the Firm”, Harvard Law Review,
Vol.119, 2006, p.1333; Kenneth Ayotte & Henry Hansmann, “Legal Entities as Transferable Bundles of Con-
tracts” s Michigan Law Review. Vol.111, 2012, p.715; Richard Squire, “The Case for Symmetry in Creditors’
Rights”, Yale Law Journal +Vol.118, 2009, p.806. {H2E % Ay SC7E HILRN I X ZAE MR IF9 e 28, 2 Wk ik
At < WA b Sy 5 B4 Z e AR O BLRETTE AR )2015 4RSS 50 W1, 55 87— 103 B, AU — L R
THEIRAEM . {H 2015 AEMSCEEEAN IS T B o B RN AR B SR AL L D IR 5 R T
W2 K% EEE S I SRR 2 WV R NI 5 927 (B2 R4 )2016 4E5S 4 1,56 52 T, AME
FEITE 5 A8 SR T A SO 1) P P SCRIR L B D g P B SCHR I AR 2 7 A7 I 251 R i ISR TS [] B 3 344 7] L
ORI 2 B B T SC A ), AR AR SOR] DL S R AR SRR, R 23 fd ] asset partitioning CFE 77 43 FD i 23
JH patrimony partitioning EF5 4 7= 43#)) ,

C2) [EAFHRRI BRI L BF 7 43 BN — 2 AR B8 7 22 i A BRI R 0 W 7 2 07 s 2 3 IR AL

FEFR E AT Hb DX B2 30T 55 8 7 38 T 280 A4 500 0 7 B A o 2 B — AR BORUAATY TT LA ZE B8 ) PIA T AR T v RGBT
I AR 4% T [ 5 V5t DX 3 A PAA T I 756 34 4556 2 T, AL A SIS BiAUR 6 B m v 0, HE S 50|, 9t ok
e AR TG B AR SR A A B RRE . HRATRT AR AR SC R 6 2 ML TR 55 T A b 7 A L R IR R 3
) — AT I AN T 2 56 AR 9 55 9 LA A/ A0 0 7= CRD 32 0 7P ) SR R 1 A BE B2 SR AR S2 3R i s B 4

(33 RTAEFEM = 2Z M, 2 0 E (e M B ) . b vk ) M4t 2015 4R R L 56 217 —
243 W1,

(47 T (RIEBMD, 55 AITH R 2014 4F R, 5% 258 7T,
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(— ) Tof 7= % 57 g P e K BY

— A~ H R NI 800 LS W 77 S B UL A W 77 4l 37 (separate patrimony) L9286, {H
AN — W EA, Jy— R s RARE WA A N T RER SO ER
RN AR R TR E R G R ) R A 797,810,819 ) (IR (RS 772,780 ).
EARH CRES 459,460 25, 38t 77 Mg B 57 08 77 L 1 30 4k 7k AN 3552 7 38 7= L AURI . X
% o TESEREARGAIIE] L P2 A BT A . Ak & K b e A B9 fR FE R Rt e Rk
801261 %), COORE AR (TSR EE CHERM R IERATAN RAERAZ

050 ASCfd A 2 4l 57 W 7= HE A&, 2 21 DLF 9% SCSCHRk R &« George L. Gretton, “ Trusts without Equi-
ty” s International and Com parative Law Quarterly, Vol.49, 2000, p.599; Reid Hastie et al., “Juror
Judgments in Civil Cases: Effects of Plaintiff's Requests and Plaintiff’s Identity on Punitive Damage Awards” .
Law and Human Behavior. Vol.23, 1999, p.445; Kenneth Reid. “Conceptualizing the Chinese Trust”, in
Lei Chen & C. H. van Rhee (eds.) . Towards a Chinese Civil Code: Com parative and Historical Perspec-
tives, Boston: Martinus Nijhoff, 2012, p.209. “Jl 57 W =" — 1 J5 “ i 52 A 55 W =" 2 fi FR . R #F A &
FH S B g v SCIRI AN [ A 25 82 Sy U Al N (D 7

(6 BEAEWR ARSI B e Bk 1260 45 (“A trust results from an act whereby a person, the set-
tlor, transfers property {rom his patrimony to another patrimony constituted by him which he appropriates to a
particular purpose and which a trustee undertakes, by his acceptance, to hold and administer.”) 5% 1261 4%
(“The trust patrimony, consisting of the property transferred in trust, constitutes a patrimony by appropria-
tion, autonomous and distinct from that of the settlor, trustee or beneficiary and in which none of them has
any real right.”) 545 1278 45 (“ A trustee has the control and the exclusive administration of the trust patri-
mony, and the titles relating to the property of which it is composed are drawn up in his name; he has the ex-
ercise of all the rights pertaining to the patrimony and may take any proper measure to secure its appropriation.
A trustee acts as the administrator of the property of others charged with full administration.”) , F 3K {5 £ 4
HBR-NENSARLWMAR ., SRR FEIRM s S5 ERM - HERXR—Hie D
I 2 K22 MBS A7 RKAL SR 202012 4E45 2 1.4 244 50, A AN . X = LW EA
R ALERIE R E N LA 1278 R TRAIT AW “RO1” M L FIREERE T2 AR T IHF AR,
R A5 FC W 7= AE b vE R R RO RN 60 R RS R 5 289 4% LU T X ik N (legal person) B9 B & . T
NI director, fF FCHIE A .

C70 Ak EEHE I RS L — R CA) — patrimoine 2 5] . STRICKLER (Y.), Les
Biens, PUF, 2006, pp. 188—198. CEH B R % A G & ok Wk L2 R E OIS Wik HRIES
2284 %, fHALA L E % F IR, — A — patrimoine T 28 HoAth 2% ) 4T 8% . 3% W% B2 RUE FEMY fiducie
BEAL 25— A 4 . See Michael Grimaldi & Francois Barriere, “Trust and Fiducie”, in Arthur S. Hartka-
mp & Ewoud H. Hondius (eds.), Towards A European Civil Code, The Netherlands: Kluwer Law Inter-
national, 2010, pp.1085, 1095 - 1096; Laurent Aynes, “Property Law”, in George A. Bermann & Eti-
enne Picard (eds.), Introduction to French Law, The Netherlands: Kluwer Law International, 2008, pp.
147, 151~ 1532007 4 #& Ik f5 6 7 7 42 [ fiduciary ownership] i - 3t F1 — A — patrimoine Ji I 4 % ; 15
H HFEELEFAHBT “N7, &— “AN”— patrimoine B %1 7h) . (B 7E 8 EH R 8 F R KA fiducie 7T, $db
HREMRC LM ER, ST 2N T (EPFERM ) 4 — N — patrimoine 9 J5 0], 8% 4t 50 R
B RS SR W T A A N2
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&, 9F R BB AL s A M FFE R ER M A E A Z O E XA, C97 L
PR ST OR R AR SO Y A

A e VA S D BRIV D SR A e AP A S B NG () R DR e (195 A S A -8 7 YA
ERFEEAEAE T ACHAM™, (REBW)EE 58 4 “IE AN SAH H K-
WP 2 9k R N A B . (HAR SO R Atk S R N IR B N VE
F g TR A R 5300 W 7 5 8 7 AN ) AR R i A BE & R i = b 2, BRAT 2
HYEESR REEWMAEEREAERE =R T X ZERAE, mAFHEE 22

B Ja — R AR R N ER Z W0 773X K Ak B A WA i 00 0H s it H R
L AW . AR SO FA LR R D) BT 2 A AL 800 ], o — 45 RO o R 2k
B Z AR Lb A SCIA S, R 1% KR 5875 N BT A5 18 o ik Al s A2 20 H: b 11 44 4T fig
WAFLEET o CERPE ) I R G 15T A BT, 2 ) Sk Y I U 7 e ST v S i
e oy #r 2, F HAR LA 2 (HAE 23 BAK S AL A8 T HLE . 5] an I 7 il 57 v
) k- e R kL VA <R S TR & E WA RV &

(=) 3=t 7= B 4

R AE AL D NIEM > — N 2 e, B R B RS MR A T
o] PG B T 5 50 DA S A At AR 458 W08 7= BT B 22 £t 55 i 46 5 A% TR AT s A L 55 . DI
) RO, 3 A 1 O AR Al L A Al ST 1 TR NI R S A R N R AL
7NN R e /AT o £ 5 A N N B U S /A I sl B a7 R (E DN 3
TR W 7= 0 AR R BRI R (A R 7 A — o B R R AR ON AR I R (B — R A

{83 See Lusina Ho & Rebecca Lee, Trust Law In Asian Civil Law Jurisdictions: A Com parative A-
nalysis » Cambridge: Cambridge University Press, 2013, pp.262—263; George L. Gretton, “ Trusts without
Equity”, International and Com parative Law Quarterly, Vol.49, 2000, pp.599, 616; M.W. Lau, The
Economic Structure of Trusts, Oxford: Oxford University Press, 2011, p.77; Rainer Kulms, “Trusts”, in
Jiirgen Basedowet al. (eds.) , The Max Planck Encyclopedia of European Private Law, Oxford: Oxford U-
niversity Press, 2012, pp.1697, 1700, H 3L Hk . B W T XL F (REEHIEE5LF () ). BB ILE
RS W] 2003 4F L 58 124 T,

{973 See Janis Grasis, “Trust Regulation in the Czech Republic: The Model Law for Introduction of the
Trust Instrument in the Republic of Latvia”, in European Integration—Realities and Perspectives. Proceed-
ingss the 11" Edition of the International Conference, 2016, pp.46, 47 - 49; Sebastian Kortmann et al. ,
“Introduction”, in Sebastian Kortmannet al. (eds.), Towards an Eu Directive on Protected Funds, Deventer

: Kluwer Legal Publishers, 2009, p.1.
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HURR e

AN FEW 7= 543 E R MR B 7= 2 B IR B sh & &L al A < E W B 7 Cowner shiel-
ding) 5“9 7 B fi” 110 (entity shielding) (12343 B2 504k, 2 LA 3,
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o ARMEHWEE
AR IR A S

€100 R A PR o0 2 4 00 A B 2 05 R, TCVEAEAR SO o AR 19 B Ay LA B JT Al > 1y 45 S SR H: A I AR
AL g% R JBAR AN — 8 AT 18 S50 B AR A i AR AR 214 8K 4 R e A L B ) o 2 0 0 ™, T AR 2 W 7™, 4 T 31 i
PRI s G T S B9 2 JBEAR (08 F2 00 7 o AN 25 o MR A8 0 R — B8 il e < 6 BR 5 4T 2 ) sl B A A BR A /) S i AR
AU 32 W 7= (1 He v — 8 03 67 B2 7 7R 7 IR [ 65 0 b DX TE B s A AT AR S R 0y 3 T LAAT A S iR
BUREAL A2 B) Z AL AR el 53— #023 E M CEBR 2 "l RO SR B2 (O RARA Z AN BL B2 &)L 8 g 6y
E T Ry AR 2 e W ™ A0 [ 8 ) 22 S AR R R W ™ 2 e 1 H ) LR A S IR . (SO MR IRAR 5 A A [
BF B 7 T S L I8 I PR A R Z A e R AT W A . IR 22 5t AN BT 4R T L7 i o AUAT AR ) v T B A
S AR S AR 22 ey AR T A S 3 43 A 2 R AE E N b L TR U 3R 8 22 A (T G O o BRI e AR
Tt Z TR 77 5 OB A Z AN A8 Z B 4> B A B i 55 22 B 2 52 W FH 2 SR A E Z GG T AL
FEZ AR ] T A5 S A RIR Z M E A R IE A AR BTN (Y B 63 78 A B SRR A RV B 8 e R iE
Z A AR BRI B . 5 RO TR AN B IR AL TE 1 DA 3 AR A5 AR 4] I £ . G 2R R 053
JE R W B B 3 AR I A (BRI J GO 858 T W 7 4 5 G R AR BEAL D 32 419 2
B, MR FRE T SRR T 2 B AE AR A B o IR T O S e KA M AN 5 R

(110 Pl “Be ™ FRi” . 2 AR . B A w7k ), h BN R AL 2009 4F L, 28 195 BT, %
HZHER RS Wk, WA CLD L5 98 T,

(12) MW 3a7E Hansmann & Kraakman 5 5. A4 3C % 0 BIFK A “ Bl T8 %5 72 43 #)” (defensive asset
partitioning) 5 “FHH% % 77 4 #)” Caffirmative asset partitioning), See Hansmann & Kraakman, “Essential
Role”, supra note 1, pp.394—396. {H (7 Z 4% )5k 5 AN &5 1Y L H H (Hansmann et al., supra note 1)
AR Z 40 B G B L ARSCH IR Z o A SORE LU %7 43 507 i 38 4 3208 77 40 Ll — 3B 0 S e 3l W 7 22
328, 30 LA B8 77 4 0 BE 7 Ge Bk 32 W 7 77 400 45 455 T 0 7 B A8 22 e L 2 BT AR A L SR G N AR IR
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A AN SRR D AR NP2 R A e ®r “E W= i 20 F 1 ik &R
SO 4, FRIAE A S Z 28R, 2 L Hansmann & Kraakman SC8 2 5028 h 3L,
P LAY M S . A SCOIF R T H L H Hi0 500, Ui aZ BIs G CIRERE. AW
SRR IR TG AT Re k. WA NG A X R 2 AN IR BLREAL. 5
W0 77 Z A5 AN 2 A5 A 6 TR 0 W 7 2 A NP S AR W A A R A ki I, OF
A YR BN GRAE — L . 7k AR B 0 B A, R 3 XA = A A0 BRI R
BON A AT DLW 7= B2 2 25 45, B A SR HUSE 4 20 7= B 4 5 45 02, Rl Q W = A A
S A SERBUBEAL? TR BRI 7 A5 AN SR A I S 55 R N R G W R 2B R, A RE DL E
W IR BRI E B WA E . © F W= FACN R 58 TR0 W ™ AN 3% £ ik
W HE V- EZE ZHE S,

VLR T A oty 32 4 A 4510 10 BT = 0 7 B 40

CARNEDVE 3 5% 2 S IBARA IRTTAT & —Fh “58 47 (complete) 32 MW 7 Bl ) - 23 F) £ A
N T ] AR N E W 3R £
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AANEW =Bz U830 359055 Bl GEARLIEHUE ) A Pk A A F W=t oA 2 DL B2 A
{5155 F » HAS ARG LI S 32 422 WA KA alb R T T 55 2887 (weak — form) ZE W7 B 18
(A FNEDHS 20 45505 3 FHY “ 2N w1 207 st 0, 10 DU 7 B 7R O P 28 0 7 By A ko oK
JEAS 1 52 4x W0 7 B A O < B TE VB Y — SR SO IR RN BB TERE . (A EIE DS 63 AR ML
T N IRITAE 2 B B9 AR A RE TR B 23 W) 008 7 1 5z T AR B 2RI 7 1 02 0F 2\ A5 55
FRARE TR 2 BR B S VR PUREBUX A, M BT K TG I B A . (E RS N I
72 Z NI AT AAE AR B AN R A e T H— N A F I A e 32 2 IF AN AE

RERIE T 2 AN TT LA B e 3 A 5 e = B, SR A TC SR
B | W GBI = 2 BN Z . B — NAIRSHEA R 25 -

Rl A IR GRS, MEMIOEREEEZ T il Btk o
gal | B BRSSO 32 £

SR AR, A M PO TR L BIERIA, SUEfiE L 5t
el || B2 AL TR BRI T Z A 32 £

BRI LG R B, PR OU B2 N e BRI, A A 7.
SBAL | 7 GRS RV 2 A S 2

FERI = 2 GRAUN, Teik DA - B
B «AESD BREARTHT.

ol
i

B4 EMEBHELBEEEX

8 : A L Hansmann & Kraakman (150 W& b & Bk 2 iE %,
AR AL,

(13) KEGEMXHITRAFATE “A R FE A R EEMS N, BRARAETEREZ T — RMIEN
R 7 R A AR B AR Y W R TR A A5 I AR M —— R AR . S IR E G X R
560 45,

(143 XBWE, WLATHE (110,58 198 W ; Ruoying Chen, “Evolution of Corporate Law in China: Mission Possi-
ble to Reform SOEs?”, in Yun—chien Chang et al. (eds.) . Private Law in China and Taiwan ., Cambridge:
Cambridge University Press, 2017, pp.245, 255.

(15) See Hansmann &. Kraakman, “Essential Role”, supra note 1, pp.395—96. Fv %18 % 2 A S0 Ay
Z AL HZER G, LR TR A 28 1, 2 L ibid., at 396.
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HEIL-P A AT REE i & Al o8 . #0752, SR T AT e LA 8 R it O = 7 4 07 =X, 28 5 T
T2 BT 22 5 T ) A R v U ) A V% R AT L S T 14 A ) U 7 s A O = 09 e L e
PL B NBE 570 75 s ST X . i = — B R Ak T s o LS L LA T A IR B
P, T S 2 Sy N g ik 2 B AT BRI 7 AR TE R (RO 32 5 ok K A BB N T 2
Sy WA R — TR 1) . L6

R 90 0 7 07 A AR DR 3P AR AN () 5 T LA S SR . [ R 20T 56k 3 L A SCIA W 81 1 22 26
IARGFR . SR PR S I SE 2 B AR BT . Sr k& T5 0 LA 5 #9928 B L R85 o 33l
PEBIE N . T S R RURS Y U R R AR R T . TR 6 51 M A BOR R Sl I B A s
HEEZ

B — o KRR I 7 5 A < ol R O 22 T () I 7 o A e O TR e Ok e 2E A A
8 LA < B A Aot 95 2 AN T L B R D O 28 3 () I 7 2 ol D7 22 A A
%, U] Sy Mg T S U 5 9 A O 28 3R] b 7 R i Ak 2 R S U ) o R I TR R U B 9 ) A

(161 KT RCRIE . 2 WakoK i - (P BGE Z 25 i —— BT A AL » 578 J0 I RZ W] 2015 4R R 56
38—54 B,
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T N Bk Bt 9 R 3 A R 249 0 I A RS 5 LR S RS 0 481 D (A BT 0k b R I R )
W 7 B A, 180

S5 55 SRR 5 W 7 B AR L R AR R W 2 BN LA T R W 2 AN X R Gl
Wb 77 SR A 5 F2 W7 Z A AL T LR 0 7 (liquidate) 32 W 77 3 A 25 22 458 51 W 7 CH ¢ 46t
B2 ED o CHEKR LD 41,4274 Z8 3% T0 IR G AKCRTA BR G POt R 35 2L R Sl v
B 40« 5 AR AS A7 0 J2 W07, B KON 22 A PR R e 0 W 5 A Ak it L T
DL 5 38 3 33 AKON A £ 50 30 A At 3B K, (EAS BE il 245 fK 2 3 g 0 45 o, i At 5 1tk AR
TG i 4k SR AR T —— I g R BUE RN Z A0 i oA & Ak N Z 0 B, A @ T XA kN Z %
o0 7

B = S R ) 0 7 0 A DU 5 R R S I B AR, i B R 2 AR A A ROR
Z AR AT L3R A AR kR By EOR BRI A W L R LB BT, 55 A
SR YA 22 TR T AR5 W B S AL AU CInE AR ) 28 A sz R Ak A AR B IR —
3 5 0 W0 7 AR SR L, 3 SRS 2 AU 7 CAn s w0 ) OF N 8 A 22 00 AR T ROR 4 A
i, T 5 W 7 2 BN AT AR 5t 55 N 22 S (e ) AR B Z i (RS . 3 R B RO R
SRR T AN 0l W 77 B 45 i i 2 21 B 7 AN 3 TR O BBER At AN it il ROAT BB 43 i 9 D>

555 DY 55 R 01 0UF 7 T A L R 4 B AR R 0 W T S R A 0 0 2 AN TRk
R S W 7 BRI U A B TR O B A T (L B DABR B R U 2 BB 5 G 5
NS A W 1 B U O (1 8 2 8 o (e i R A N NGl A S = T I R G N
T B, B T REAT — AR — W0 2 i e L VR N S WA i RE AR A R R U 2 IR H A
W (E AR HL A L Bl R A A T 5 B A R AR AR S TR vk N 2 R B A BRI S
EPE

SF T 56 AR W 7 B4 AT DUAE HE O ] A AN N W Z AN AN A DAL FE 0 7 B
o R IR S A 7 I 0 R 2 e ol W 7 7 A 2 2 A T s o A I I B A e e I 9
G RBAEE B EW A E S L. OG54 FME “FIA LR, FIE ™A
J& FARFESCIFRURE B9 s (R FE 3OO AR MUE 1Y - 42 T SR 8 5 I - (—) 32 4 N sl AR N
(OZABNSE AR L, REAF L L5 BB M= AR IR TRIEN (SRR
F 58 2 W = B AR o R A HE SO RLE R HE A — A AT LUHR L5 FE 28 1k Ja B9 (5 4810 ™,
WA B % 3 FH 5 31 0 7 B A

(173 %F R ZEEUS AT A0 56 £ 55 b 3 Z 2= UL 4R i, 2 00 F 8 O 0 3 ) o 9 ¢ 22 L R of 55 ik E
W7 LB Y2017 458 3 1,58 100—106 TT, XK F2 85 U5 5y A OC 5T 55 A B 2 2= UL R 0T, 2 W sk gt |
HRE CRERERLFGEHACESH L (B S5EB)2012 F5 6 1,28 79—87 11,

(183 S WLBLGN . “ i 0 02 Il )3 Bk ) 6 AR JEL B - DAY S8 IR 0 7= il D0 EE 7L (R AR 2 ) 2014 4R
506 W1,% 1518 —1520 BT ($5 H b ik B >R B =2 52 3 o {EHE 0 00 Bl U0 A 5 o] i 5B - 38 JE 2 ot O DL R 32
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Abstract : This article first lays out the theoretical framework of asset partitioning and separate patri-
mony with examples from China’s Company Act, Trust Act, and Partnership Firm Act, and then uses
the framework to criticize the General Provision of the Civil Code for failing to stipulate clear rules re-
garding asset partitioning. This article points out that while unincorporated organizations are considered
as entities by the General Provision of the Civil Code, it is unclear whether they can own properties.
Sole proprietorship is clearly a type of unincorporated organization. but it cannot own properties by itself.
Also, whether an unincorporated organization and its members’ creditors can claim against each other’s
special patrimony is unclear. This article further contends that legal persons are composed of three proto-
types: associations, firms, and foundations, as they are featured with different types of asset partitio-
ning. More radically, the requirements to set up legal persons shall be greatly relaxed, so that unincorpo-
rated organizations and any other groups of people can become legal persons by declaration or action. The
key in institutional design is not formally distinguishing legal persons from non—legal persons, but provi-
ding baselines and a variety of organizational forms with different types of asset partitioning and separate

patrimony.

Key Words: Separate Patrimony; Foundation; Association; Village Household; Sole Proprietorship
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