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(333 (i) DUAEII « VA& — @ AD VHRJR AR « B %5 4% - (i b RO BEAR 0N 5 A0k ) 38 — D), &2
Je B, b o KA RRE 2015 AR, 5 382 T

(34) Fritz Fabricius, Relativitit der Rechtsfahigkeit, Miinchen, 1963.
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(361 Vgl. Gerhard Buchda, Geschichte und Kritik der deuschen Gesamthandlehre, Marburg, 1936, S. 166.

(373 JEIE PRI /R 4% « DLV (28] .45 58,154 T,

(38) Buchda (Fn. 36). S. 28 {I.

(391 Carl Gustav Homeyer, Darstellung, Sachsenspiegel II. Teil, Bd. 5, 1844, S.327; Buchda (Fn.
36), S. 28.

(403 Sachsisches Lehnrecht Art. 8 § 2.
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421 Vgl. Otto von Gierke. Deutsches Privatrecht, 1. Bd. (Allgemeiner Teil und Personenrecht) , Leip-
sig 1895, S. 481.

(433 Gierke, (Fn. 42), S. 456 {f., S. 660 ff.

(441 Gierke, (Fn. 42), S. 682.

(451 Buchda (Fn. 36), S. 179.

(461 Gierke, (Fn. 42), S. 684.

(473 Gierke, (Fn. 42), S. 691.

(48) PSR BIRE XA FIh A& F R WM., SRR 5 WATH (13,55 193—194 T,

491 Vgl. Werner Flume, Allgemeiner Teil des biirgerlichen Rechts, 1/1 (Die Personengesellschaft) ,
Berlin 1977, S. 50 {f; Ders, Allgemeiner Teil des biirgerlichen Rechts, I/2 (Die juristische Person), Berlin
1983, S.1 1.

503 Vgl. Hartmut Nitschke, Das Recht der Personengesellschaft in Deutschland und Frankreich, 2001,
S. 96, 97.

1) hIEA  HTESE PR S RS FARM LR 3 b e g (S T E TR -, B
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i1 ARG €% =977 N i S i (T i VAR S WAk €777 NI WD RS BN 150 s 97l I SV ARRA o8 - €7 591 1%
ZAPB B AT )G s = )L — B A B S Bk 5 s e S DO IR B R N U
AR 2B E R AR BRI TE . SR N HUARBE”, LA R AR R FAR A
LA BB AR FE I 2 B T e 7 2 U L B R A LA A 4 T 3 N BR T R LM L i
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(523 Vgl. Thomas Raiser, Gesamthand und juristische Person im Licht des neuen Umwandlungsrechts, AcP
194, 1994, S. 511, FEBIML AL, L AnA S T I R SN HLE I N ZR“ 44 0 B SE R A I A4
PR s 2 WL T < A 0] 4328 — — IR B D Y IERE7 , Crh AM 2% 02017 4E55 3 401,55 638 TL,

(530 FEE BN B AR ALZ S SR T & F R BB A0 BRI, JUH AT LA o 5 45 56
TR LA KAE & TR B SIE, Flume, Gesellschaft und Gesamthand, ZHR 136(1972), S. 177.

(54) (RO « FRMEE « AR 2 s Jr 527, sk S B, slrh E kR s 2 s F (B
FTDCE ) #h 2Bk 27 SR AR A 2008 4F i, 55 527 B,
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Abstract: The hollowing out of the connotation of the unincorporated organization inevitably leads to
the over-generalization of these organizations. The system of capacity of right and capacity of conduct is
also applicable to the third civil subject. but it should be restated as necessary. Right capacity is not an
empty shell of concept. nor is it tautology with subject. The connotation of the right capacity is the will,
the connotation of the behavior capacity is the reason, and the reason is the special law of the will. The
essence of natural person becoming the subject lies in independent will, and the key of organization be-
coming the subject lies in independent will, which has already entered the rational category. Therefore,
for organizations, right ability and behavior ability overlap. The internal structural identity between the
unincorporated organization and the legal person lies in the different ways of independent will. After re-
moving the Germanic elements, we can draw lessons from the Germanic principle. On the contrary, the
general law of partnership as an unincorporated organization should be adopted, which is separated from
the legal person horizontally and derived, formed, molded and even analogized to other kinds of unincor-
porated organizations vertically. The unincorporated organization with partnership as its connotation pro-
vides a more open space for interpretation of the problematic subject in practice, which not only reverses

the general trend of the subject in the doctrine, but also justifies the dual structure of the subject law.

Key Words: Right Capacity;Independent Will; Conjunction Principle; Partnership;Dual Structure
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