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[96) See Henry Hansmann and Reinier Kraakman, “Property, Contract, and Verification: The Nume-
rus Clausus Problem and the Divisibility of Rights,” The Journal of Legal Studies, Vol. 31, No. S2, 2002,
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Abstract: There are three controversies in the standardization plan for data property rights: which
standardization model to adopt; how to determine ownership; and what is the impact of the classification
of public data, enterprise data, and personal data. The dispute did not answer a core question: what con-
stitutes data property rights. According to transaction cost theory, data property rights regulations aim
to establish “legal rights” to promote the market-oriented allocation of data elements, and their constitu-
ent elements should be determined based on transaction cost analysis. Data elements have two character-
istics: replicability and utility uncertainty, which determines the existence of special transaction costs
such as “supervision costs”, “impediment costs”, “matching costs” and “processing costs”, thus forming
a non-exclusive and exclusive market in the data market. There are four forms of property rights: exclu-
sivity, confidentiality exclusivity, and absolute exclusivity. Based on the optimization of data transaction
costs in the digital economy era, an absolutely exclusive “new” data property right has been formed in the
data market. It has either the “only channel” for data acquisition or the separate payment of “processing
costs” for collective data as substantive requirements; taking either “confidentiality measures” or imple-
menting “unique disclosure” of data rights as formal requirements. The characteristics of the “new” data
property rights constituting elements are sufficient to respond to controversial issues such as public data

crawling, personal data property rights, and the validity of data property rights registration.

Key Words: Data as Production Factors; Data Property Rights; Coase Theorem; Transaction Cost

(REHE: B &)

(971 See Thomas Merrill and Henry Smith, “Optimal Standardization in the LLaw of Property: The Nu-
merus Clausus Principle,” The Yale Law Jowrnal, Vol. 110, No. 1, 2000, p. 24.
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