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Abstract: In distinguishing between intent and negligence, the general view that “cognition” element
is the precondition of “will” element is questionable. The distinction between intent and negligence de-
pends on the difference between the actor’s cognition and the possibility of it about the facts which con-
stitute the basis of behavior’s illegality. For a long time, we take “cognition” and “will” as necessary ele-
ments of the intent. But in fact, only “cognition” has the function of distinguishing between intent and
negligence, and “will” is not belong to the actor’s culpability. The “will” is prior to “cognition” and helps
to define the meaning of “constitutive act” and its strength. In the condition of excessive defense, imagi-
nary defense, imaginary excessive defense and other occasions. it is not necessary to admit “constitutive

‘

intent” or “constitutive negligence”. Intent and negligence always belong to the “culpability” of human,

”»

so long as his behavior has “will”. So, in the step of “constitutive act”, we do not have to make a distinc-

tion between intentional act or negligent act.

Key Words: Intent;Intent in Constitutive Act;Intent in Culpability; Cognition; Will
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