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Abstract: Article 52 (2) of the Contract Law of the People’s Republic of China stipulates the doctrine
of malicious collusion. It only deals with the contracts concluded by parties who engaged in malicious col-
lusion to the detriment of third parties. There are various cases where the doctrine of malicious collusion
seems to apply at the first glance, but actually they should be governed by other rules respectively with
regard to sham transaction, illegal contracts, contracts contrary to public policy and creditor’s right of
revocation. The doctrine of malicious collusion merely plays a role in protecting a specific third party’s
right as a creditor (who entered into another contract with the obligor of the contract in dispute concern-
ing the same subject matter) from being deprived of the right to specific performance (rather than to mo-
netary compensation). This unique function leads to a restrictive interpretation of both the constitutive re-
quirements and the legal effect of the doctrine. For the former, it requires a strict scrutiny of its subjec-
tive element (“malicious collusion”) , objective element (“being detrimental to third parties”) and the na-
ture of the contract as a whole. For the latter, it means that the contract involving malicious collusion
should be “relatively invalid”, namely, not void but voidable. Only a protected specific third party has the
right to avoid the contract and this right shall be exercised within a reasonable limited period. Ultimately,
whether the doctrine of malicious collusion is indispensable depends on whether we could resort to tort

law directly for specific remedies.

Key Words: Malicious Collusion; Sham Transaction; Multiple Sales of Real Estate; Creditor’s Right

of Revocation; Relative Nullity
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