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(36) See Morris Garner v One Step (Support) Ltd [2018] UKSC 20 at [93], [94], [100].
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AN TR TR IR AR B9 A R P AR BT R WA R PR AT £ . 1% G2 TR U o2 325K Rk i B I
FRAEST T4 W A0 o DL A AR R B L R TR . BRI Ok i 2 0 I 2 BT LA A T
B Dh R 1 T ik 978 T 08 T ik 2, 5N H O ZOR A I 2 53 AT 23 8 U8 29 . B0 E 29 35 R
R T HOE PR 2938 2 B AR RE SR I LAY B R 205 24 ik = TRy R s 2. (H
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(381 See Peter Birks. “Restitutionary Damages for Breach of Contract: Snepp and the Fusion of Law and
Equity,” Lloyd’s Maritime and Commercial Law Quarterly, Vol. 4, No. 3, 1987, p. 421.

(393 See Bruce Chapman and Michael Trebilcock, “Punitive Damages: Divergence in Search of a Ration-
ale,” Alabama Law Review . Vol. 4, No. 3, 1989, pp. 780—783.

(401 See Charles Fried, Contract As Promise-A Theory of Contractual Obligation, Minnesota: Har-
vard University Press. 1981, pp. 14 —17; Richard O’ Dair, “Restitutionary Damages for Breach of Contract
and the Theory of Efficient Breach: Some Reflections.” Current Legal Problems, Vol. 46, No. 2., 1993, p.
121.

(413 See Joseph Raz, “Promises in Morality and Law,” Harvard Law Review, Vol. 95, No. 4, 1982,
p. 933.

(42) See James Edelman, Gain-Based Damages-Contract, Tort, Equity and Intellectual Property,
Oxford: Hart Publishing, 2002, pp. 83—86; James Edelman, “Gain Based Damages and Compensation,” in
Andrew Burrows and Lord Rodger of Earls ferry (eds.) , Mapping the Law-Essays in Honour of Peter Birks ,
Oxford: Oxford University Press, 2006, p. 149; Steve Thel and Peter Siegelman, “You Do Have to Keep
Your Promises: A Disgorgement Theory of Contract Remedies,” Willim & Mary Law Review, Vol. 52, No.
4, 2011, pp. 1227—1230.

(431 See Katy Barnett, Accounting for Profit for Breach of Contract: Theory and Practice, Oxford:
Hart Publishing, 2012, pp. 87—118.

(441 See Jeff Berryman, “The Case For Restitutionary Damages Over Punitive Damages: Teaching the
Wrongdoer that Tort does not Pay,” Canadian Bar Review, Vol. 73, No. 4, 1994, p. 322.
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(45) See Chapman, supra note 38, pp. 780—782.
(46] See Restatement Third of Restitution and Unjust Enrichment (2010), § 39 cmt.b, rn.b.
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473 See David D. Friedman, Law’s Order What Economics Has to Do with Law and Why It Matters ,
New Jersey: Princeton University Press, 2001, pp. 165—167; Steven Shavell, Foundations of Economic A-
nalysis of Law, Minnesota: Harvard University Press, 2004, pp. 342—362; ()7 « I RAfE « & 2% I/K.
(FE) i 55 W« BURR CRIE ISR 40T ) VLG == ALV S5 0% e 1 At 2009 4FRR 56 443 —446 T,

(481 See Robert Hillman, The Richness of Contract Law: An Analysis and Critique of Contem porary
Theories of Contract Law, New York: Springer, 1997, p. 214.
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(493 See lan Jackman, “Restitution for Wrongs,” The Cambridge Law Journal, Vol. 48, No. 2, 1989,
p. 302.

(50) See Ralph Cunnington, “The Measure and Availability of Gain-Based Damages for Breach of Con-
tract,” in Ralph Cunnington and Djakhongir Saidov (eds.), Contract Damages: Domestic and International
Perspectives , Oxford: Hart Publishing, 2008, p. 240.
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(52) See Watson, Laidlaw & Co Ltd v Pott, Cassels and Williamson (1914) 31 RPC 104.
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Abstract:In order to prevent breach of contract for profit, many scholars advocated the remedy of
disgorgement. Existing studies believe that the case types that should be applied to the disgorgement do
not need and should not be dealt with by this remedy. The case of one thing for two sales and skimped
performance can be solved by conventional damage compensation. For cases in which the non-breaching
party seems to suffer no loss or the loss is difficult to calculate. it can be handled by negotiating damages.
Existing theories cannot justify disgorgement remedy. Disgorgement shall only apply to rule arbitrage
breach. Such breach of contract not only damages transaction stability, but also increases transaction
costs and reduces transaction externalities, which need to be prevented. Unauthorized use, fraud in per-
formance, the use of limited compensation rules, specific performance exclusion rules and liquidated

damage adjustment rules for profit are typical cases of such breach.

Key Words: Disgorgement;Negotiating Damages; Opportunistic Breach; Rule Arbitrage Breach
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