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R R A T A B ik R A S 5 O N R R 2 2 4 ) 2021 4R 56 2 11,56 135—144 W15
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S CEMD Y CB 2RO « 3 AR 20 HH AL 2022 4R R 56 466—468 BT,
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083 ZULICARAAR , WATEECSD L 56 189 T,

£93 See Charles J. Goetz and Robert E. Scott, “The Mitigation Principle: Toward a General Theory of
Contractual Obligation,” Virginia Law Review, Vol. 69, No. 6, 1983, p. 967.
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FR AR B 24 A 55, BT i HLYE (promissory norms) . 503 AT B AS 2 T 32
FE NHEZIBATHRAR . BV RARSE S AN v sl B o A0 3 B S 5 2 K <3 2 0 B AR A 1 £

(103 ZWAEMRE, WHTECI, 4 6 7T,

(13 B0 E A, WRTEE (7,55 648 BT #htttim , WATH: 70,45 812 7.,

(121 ZULIKREEE, WETHE (1D, 58 47 TT; de i A R B R S o7 4026 — )i WP %, LA (6] . 48 690 BT,

(131 Edwin Peel, The Law of Contract, 15" ed. , London: Sweet & Maxwell, 2020, pp. 1181-1182.

(143 Hugh Beale, Bénédicte Fauvarque-Cosson, Jacobien Rutgers and Stefan Vogenauer, Cases, Mate-
rials and Text on Contract Law, 3™ ed. , Oxford: Hart Publishing, 2019, p. 1082.

(151 See Reiner Schulze and Fryderyk Zoll, European Contract Law, 3™ ed., Oxford: Hart Publish-
ing, 2021, p. 283.

(16) See Melvin A. Eisenberg, Legal Reasoning , Cambridge: Cambridge University Press, 2022, pp.
31, 41-59.

* 203 -

www.chinalawinfo.com/ www . pkulaw.com/



AN EE 2025 £ 1M

HETEAFMARE TIEEA . U7 LR EEAIAN S BIEM R EEIFA -3, K&
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AAH AT B K . BB B (Lord Bingham) 78— H Yt vp B A R “ 32 5 5 R 24 A
H S ARG EAMAE TR E AT A g 2 e Ry K m B ik Iy ki — 47 K
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C&Z 53 W ok, X238 5 A TAFIY Tl Al At bk B A id 29 5 Ak T TE RR VA AR 29 1Y
i‘lij"fjc 193

BB G AR, AR RMIERFENMEZ —, COW R Y F A Z 5 K3
AR . FRATARERRE . 2 N Z ) 2 A B BUE B K — M A G - FRCR L e, 20 Z IR
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AR 25 2% B, BOR 55— O P NI AT B AR — T AR 45 . A BEAY IR A AT T 25 1R
B S HE . R A B KA LB S - B (Andrew Burrows) A, “ & uF 2
AIARTE Y SR Y B 2 — 2 ROCR AR 2 A0 R n 25 g, L2870 (R E okE fe S A
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[17) See Seana Valentine Shiffrin, “The Divergence of Contract and Promise,” Harvard Law Review ,
Vol. 120, No. 3, 2006, pp. 724-725.

(18] Golden Strait Corp v. Nippon Yusen Kubishika Kaisha (The Golden Victory), [2007] 2 AC 353
(HL).

(197 See Katy Barnett, “Substitutive Damages and Mitigation in Contract Law,” Singapore Academy
of Law Journal, Vol. 28, No. Special Issue, 2016, p. 807.

(201 See Robert Cooter and Thomas Ulen, Law and Economics, 6™ ed., Boston: Addison-Wesley,
2012, pp. 7-9.

(213 See Allan Schwartz and Robert E. Scott, “Contract Theory and the Limits of Contract Law,” Yale
Law Journal, Vol. 113, No. 3, 2003, pp. 550-556.

(22 TMZHFRBIFAEM SR B E — oy =0, M ZFERF T BRI A XA A &
A B b N A= i B 92 0 SR i st A BB AR SR O A A 23 ) R SR B 2 A P 1Y . See Fred D’Agostino,
“Original Position,” https://plato. stanford. edu/archives/fall2008/entries/original-position/, last visited on
15 December 2024.

(231 Andrew Burrows, Remedies for Tortss Breach of Contracts and Equitable Wrongs, 4™ ed, Ox-
ford: Oxford University Press, 2019, p. 127.

(24 ZW(GOIKTE - PIPTZEAR G WAL - AR AH - A R (HBORA T2 GF Z 8O il LK
AR RIRPE L P 5 AR AT 2021 AR5 245 BT,
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(257 See Andrew Dyson and Adam Kramer, “There is no ‘Breach Date Rule’: Mitigation, Difference in
Value and Date of Assessment,” Law Quarterly Review, Vol. 130, No. 2, 2014, p. 265.

(261 Stephen Graw, An Introduction to the Law of Contract, 10" ed., Pyrmont, NSW. Lawbook
Co. , 2021, p. 582.

(271 See Dyson and Kramer, supra note 25, p. 263.

(283 See Ingeborg Schwenzer and Ulrich G. Schroeter (eds. ), Commentary on the UN Convention on
the International Sale of Goods (CISG), 5 ed, Oxford: Oxford University Press, 2022, pp. 1325-1329;%
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(293 See Medicus/Lorenz, Schuldrecht I, 22. Aufl., 2021, S. 47, 344 {.

303 See Goetz and Scott, supra note 9, p. 967. note 1.

313 See Roy Ryden Anderson, “A Look Back at the Future of UCC Damages Remedies,” SMU Law
Review, Vol. 71, No. 1, 2018, p. 188.

(320 ZWICARAAMS . WL FECSD .55 276—277 1L,
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(36) femn N REARE R FI5E — g BFST A AT 60,48 690 TT.

(371 See Melvin Eisenberg, “Actual and Virtual Specific Performance, the Theory of Efficient Breach,
and the Indifference Principle in Contract Law,” Cali fornia Law Review, Vol. 93, No. 4, 2005, p. 979.
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[39) See Barnett, supra note 19, p. 808.

403 See Peel, supra note 13, pp. 1184-1185.
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(423 See George Letsas and Prince Saprai, “Mitigation, Fairness, and Contract Law,” in Gregory
Klass, George Letsas and Prince Saprai (eds. ), Philosophical Foundations of Contract Law, Oxford: Ox-
ford University Press, 2014, pp. 333-334.
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(823 See Andrew Robertson and Jeannie Paterson, Principles of Contract Law, 6™ ed., Pyrmont,
NSW: Lawbook Co. , 2020, p. 575.

(831 ST RMATRM AR A FRE ST MEFEEREAT SRR FHET R ARERRS
FPe A, (202D 3 06 R 2932 5,

(841 SRR & WOEBA RA A VH B RLREAA RN A R A R A9 %, fem AN REBE
RFHNIAT, (2019 Fe ik R 313 5.

(85) See Burrows, supra note 23, p. 128.
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(861 See Beale et al. » supra note 14, p. 1085.

(87) See Payzu Ltd v. Saunders, [1912] 2 KB 581.

(883 Ibid. , at 589.
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903 See Mayster v. Santacruz, 2020 1L App (2d) 190840, 163 N. E. 3d 246.

0911 See Karacominakis v. Big Country Developments Pty Ltd, (2000) 10 BPR 18, 235; [ 2000 ]
NSWCA 313 [187].

923 See Dyson and Kramer, supra note 25, p. 264,

93] See Dyson and Kramer. supra note 25, p. 264.

[94) See Banco de Portugal v. Waterlow, [1932] AC 452, 506.

1951 See Portbury Development Co Pty Ltd v. Ottedin Investments Pty Ltd, [2014] VSC 57; see also
Millington v. Waste Wise Environmental Pty Ltd, (2015) 295 FLR 301.

(963 Orica Investments Pty Ltd v. McCartney, [2010] NSWSC 488.
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Abstract: The concept of substitute transaction was established for the first time in the Interpreta-
tion of the General Provisions of the Contract Part of the Civil Code. As a mitigation measure. substitute
transactions carry multiple justifications, including values such as morality, efficiency, experience, and
autonomy. Regardless of whether they lead to a better outcome, the costs arising from substitute trans-
actions are compensable. When a substitute transaction actually occurs, its reasonable period and corre-
sponding price or rent can typically be calculated with reference to the original contract. In hypothetical
substitute transactions, the reasonable period and corresponding price or rent can be determined by refer-
encing specific market conditions and assessed on a case-by-case basis. However, Article 61, Paragraph 1
of the Interpretation of the General Provisions of the Contract Part of the Civil Code appears to affirm on-
ly the compensation for the price corresponding to the reasonable period for seeking a substitute transac-
tion, without recognizing the compensation for the price difference between the substitute transaction and
the original contract. While this simplifies the resolution process, it fails to fully embody the concept of
substitute transaction. This is particularly problematic in the context of continuous contracts, leading to
inappropriate outcomes that diverge from numerous judicial precedents, warranting further reflection. To
prevent speculative behaviors. the law should assign the burden of proving the unreasonableness of a sub-

stitute transaction to the breaching party.

Key Words: Substitute Transaction; Mitigation Obligation; Damages; Breach of Contract; Differ-

ence Compensation
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