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Abstract: Defining the nature and function of administrative litigation in China requires exploring its
basic principles from the perspective of constitutional law. According to the widely accepted theory, the
main constitutional foundation for administrative litigation is Article 41 of the PRC Constitution. This ar-
ticle does provide the constitutional foundation for the defendant position of administrative bodies, but it
cannot justify the legality of the administrative litigation system. China’s constitutional structure differs
from the Western model of separation of powers,so the legitimacy of judicial review is not self-evident in
the Constitution. To justify the constitutionality of China’s administrative litigation system requires to go
beyond traditional notions of rule of law and interpret constitutional text in accordance with the evolution
of constitutional values. The constitutional principle of rule of law, the system of foundamental rights and
the provisions of trial according to law together constitute the constitutional foundation of the administra-
tive litigation system, and determine the basic structure of administrative litigation: the protection of
foundamental rights, administration according to law and judicial review. In the new constitutional order,
rethinking the constitutional foundation of administrative litigation does not aim to perform deductive in-
ference among legal concepts, but to construct the constitutional theory of Chinese administrative litiga-

tion, so as to build a coherent system of public law theory.

Key Words: Administrative Litigation; Function; Constitutional Foundation
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