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Abstract : The Chinese Criminal Law has established a large number of crime based on administrative
violation. If the judge wants to affirm this kind of crime, he should affirm the administrative illegality and
the fact conforming to specific constitutive elements at the same time. According to the inclusiveness
principle of administrative penalty and crime, the stratification theory of two consequences of punishment
and the cost theory of two factual errors, we regard the administrative violation and crime as two facts of
different legal levels. They have substantial differences in the object of proof, the way of investigation,
the relief of illegal evidence collection and the standard of affirming the fact. According to the theory. the
law needs impose strict restrictions on the conversion of administrative evidence to criminal evidence. The
conclusion of administrative penalty determination made by administrative organ has no pre—judgmental
effect on criminal judicial organ. Certainly, some exceptions to the stratification theory can be established
in some specific occasions, based on the consideration of practical elements, such as efficiency and con-

venience.

Key Words: Administrative Sanction; Administrative Crime; Administrative Illegal Fact; Criminal

Fact; The Stratification Theory
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