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SR 25 R IR AE VR IR B X Y 220 W] A FE 3 4 ) 2 2206 58 22 B0 9 D A SR, A £ o
G B A7 A0 R oMb ) D ML) ) P A8 B B0 . A 20 RSB ARARLISK O TR H AR 3 2 A B

ZRURAEURIA o ST 19 ﬂkﬂiﬁgﬁfﬁéﬂﬁiﬂ/ﬂﬁ VRS 22 51 2 (special litigation committee,
SLO FF IR T 12 i 9/E\:éi A I AR A AAE G 2 v S A A 45 A ol 2R 2% ) [l i B 42
B PR AE VR IR B B . X — B, SN R AR VRIS I BURE . BERZ L, 1k B T B 0t
A 5 AR o 1 Ak 2 it ﬁﬂfﬁiﬁ A BYPRE . TE I I S 45 MY AR IR A Tk v 1y S B, A%
AN B w3 A R B R 5 VR TR [ A0 DX B EE Tk B A eg Xk A R ALl ) DR R 00 14 5
T TR BT A () 1) ) o A AR . T SO e A A3 36 IR BOAR R AR TR T 3 T LR 2 5 A
(A (] 1 ) 32 o e AR v o 2205 X% T I A AR ME AT PP R 40 B % TR R AR DR A TR
U A S

— RE B IR AE YRR o628 wlHURE Rl o A 1A [ b

(—) Auerbach Zi& F & Al 7 iy # 0 B B B AR
TE 1979 4F#9 Auerbach v. Bennett 10 S rp 2L 20 _E 3% Beal A i b ) e AL 0, HEBR 1
TR BE X R VR 2 B 23 28 AR VR VA DRE B S TR A . 0 H — S R AU e P R ) U R
SCRERE BIVRIA 22 B 23 28 1E R IR AR VR VA B9 R 1 S8 1t 2 0k I 26 e oMb S0 BB 00 D0 s o '
PRS2 S UL 48 5 M Bl (leading case) . 7E Auerbach Z2H1, 2 ) HH i 37 7 = 40 A
AR IRV 22 5 2l B IR AT i S AL 2 M G T TR AR v 9 A ML L B N TR 3R A
IR R B U VRV 23 TR 2l e G4 BN 5% AR VR BRI b A I E] TS TR RO fE
VR URIR AR 2 B0 X — R AT S A AR SR EE M E . &E, ZRSRE
ST VR AT N Al B A 45 L 388 8 BIBMIR IR . A2 B UREE Bl AR S i g o
M2 5t 22 20 FE 0 W A 5 A I A58 A VRV AN ROZ AR L2 90 AT, IR A= VR v ] ARl 2= 5%
SZ VRV B R I I8 32 A B 85 BR AR I RE 8 UE B X — DRE AN R — IR S Rl S A T
An SR e b i — R WY Uk B AN BB AL T o Y TR E . LB PR E LA TN R R
R A LAk A BE R AR LA LG AR IV S5 AT L DY O N2 B 4 R 2 TR
JEIEBE . IEBEIN D 3k B A Mk W T TR RE ) Y AR A B EOR PR A A R A s AR
S L W I H A BT RE AT AR B A AR E X R — A A WK A AT I L S A
AE 77 M1 28 56 (At AT T JE HGSE 5 T R HE R b A BB 8 5T i L e /0 R SRV 1 I 4 )17 D
T B NZ AT EE AR A PE . BEAh XA RN S TR EUR TR AR B 50w R AR
LA A PR RE — A, R 7 3 5T PR TR IX 28 Z LA B A ] R B G FEORIE X 28 R W A Bk
SE » U T2 T 2 R T R . X PR RE e U ST A A% B AN [ B 5 TR R 2 T B A A

{13 See Auerbach v. Bennett, 47 N.Y.2d 619, 419 N.Y.S.2d 920, 393 N.E.2d 994 (1979).
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FF- A 1 Ll E, DT A5 — > 28 TR S BRI 2538, BIVSR BBUT A0 A7 2l 8O SR U] A0 AT 3l A g
S M AR AP A A W B R 25 . X2 TE S BRI A AS T L iR BE AR T . Auerbach 5
18 3 0 S PR B o — A S B A L RIVRE SR A 28 D1 S IO AT O R E 2 Y, FUA AR
OUF A e B, L2

W R VR VA 2 5L S 2 1R TRV (R DR A S T T 1SR R R O o HEBR Tk B X i R 1

ST E) LA A, R Auerbach Z2 A E AR, T 0 B 00 A 5 O S HE B 2k BE xR S R

VA ZE B 43 B 00 0 ST M R S T D R R A R Ak 0 S 0 T N T P AT O A A
E o ARB A AR IR L B8 0% X 25 D3 23 U 5T A4 0k N7 P R R A A A TS 20 N A A
Az ST BE D0 Sl 0 DR UL D) 1 A S 2 A B L 3 et A AT AR R SR A 22 D1 S 2R VR VA I T 1Y
SEE T AT R A . WA BEIA N Z 5L S WA D A AT B L DL R T HOR AR IR IE#(E S
S VR 2 1 0 RN P T A7 0 B ] o8 R A AN A LT R i 10 8 {4 D ol 0 B R DU S 25
BIE o ©30 fH X T 4 TR AR ok 1 245 Tl A i PR+ PR 0k v oIl S 0 R U i Sy 4 455 AR Ok A
VRIR I — P RRfg”, C 1

Auerbach v, Bl 1% 3 I B A I 6 45 19 58 5 rh 3R U AR 2% 10 B BE ) AN e 32
BT HEE, (AR, 52 S HIR P Auerbach 8 3 H @ﬁx}%ﬁﬁ?iﬁ‘tﬁx%lﬂ 5, R 5 R
VA ZE 5143 I TR T8 AN g S AN A7 ) A 0 M A BB Bl 2 B A 0 3 5 R AR BRCT A
ANFIES . £57 Auerbach 58 B H 5 S5 (149 2 0L 28 61 /2 5 2 10 AN AL DR Ol B AR X4 00 R A 28 B 2%
4 R S 1) R T A EA T T B A R S e A b E B R M R0 ) B DA B B
MEEFSRERN AR MA S, 60

(=) Zapata % B 2 37 78 Ml F1| W B9 BF &R A

RPN 5 S5 L BEAE Zapata Corp. v. Maldonado © 77 & iy 7. 1 Al R — WA A e JBE 7R Ok
A YRV AR BT B AN (U 2 AR 0 O VA 23 B 2 1 ik ST M L R R A 11 FE 0 L 3 3 R B
F18 ok S S Ml S BT X R ) R VA 2 D s TR R (B R T S R A, TR R AR N A W Y

{23 James D. Cox and Thomas Lee Hazen, The Law of Corporations (Third Edition), Vol. 3, St.
Paul: Thomson/West, 2010, pp. 163—164.

(33 See Nathan T. Tschepik, “The Executive Judgment Rule: A New Standard of Dismissal for Qui
Tam Suits under the False Claims Act”, The University of Chicago Law Review . Vol. 87, Issue 4, 2020, p.
1092.

{43 Kon Sik Kim, “The Demand on Directors Requirement and the Business Judgment Rule in the
Shareholder Derivative Suit: An Alternative Framework”, The Journal of Corporation Law , Vol. 6, Issue 3,
1981, p. 516.

(53 Deborah A. DeMott, Shareholder Derivative Actions: Law and Practice (2019 — 2020 Edition) ,
Clark Boardman Callaghan, § 5:15, pp.1—2.

{63 James D. Cox and Thomas LLee Hazen, supra note 2, p. 163.

{713 See Zapata Corp. v. Maldonado, 430 A.2d 783 (1981).

+ 1087 -

www.chinalawinfo.com/ www . pkulaw . com/



AN FE 2021 £ 4 H

TRAT ML S FE B2 B G2 A B 28 A0 D00 XoF JHG At M B AT TR A 5

22 BN R I URIA 25 523 2 15 A U AT R AR 35 Y B A R AE RIA 7 R A M S ik
B A2 51 3 AT R IR 0 A BE R AT T 40T . TR BE AR B 7 B AR 37 R o R VR 1 R
RIIEO T EH S WK T 203 G HAU] i REMF R RN EEF S DX —
BT 285 5% T2 R A7 A 25 v 8 SR R T WA . 04 R S 10 2 BCE AT
FER 5 0P8, XAEM R SRR RIKIESE NS BHAERF X REFARNNE RS R
PEFERT AN A TSR 141(O) SR HLE LT 2l IR E R ST A ), 2 M
2N T O6 TR 5 R AE S MRS R R AR N 18 ik B A N JE A B 6 RIS AR Y & R & ]
VLR AT M AR SR g e i IS 00 N L AR R EFH A Z A SR T DL &
K 5 18] A S B A ) SR A R 25 IR AR URIA .

FEPLAE N 55 S IR BE A 38 B IR VRS I 12 9k 2 0 25 N 0 - B R B, WIS, 22 ) o g
ZRE AR A F OURIA . O TTERAR URAL S 3 35 25 1 0 W) 35 55 45 B AL 2 8] 4% 21 7 1 , 47
LA 5 SFIEBETE Zapata 2L T UL Bk (tworstep test) : H A5G TR BE R X H A & B &%
B ST P R R, DL X 2R B s e W R A . T SRS R BB A 28 IR E W 2 D s R ST Y, B AT
S, TR A R ELA £ B SE A 0k B AR [ eh B AT DA S T, IR IR BEIN A &
A EEN N A | S e S 7 O N s = e B L S | R s 1 /A ¢ 1 ) Y e? 2 7.
WhABLIE O R Rl 0 B e SR AR E A W B, IR, 2 BE N AN R B RS W] Y SR AR
i IR EH RN ILR 2 A . B A A EE R T B IR AU R R R A T R S R F
B AN BB AR T A R A ST, R O T B R I S T i — 2 s A R g VRO B R
], C80 2 P A B A% vk B0 A i S < 2 W) 7R HH 288 U 52 4 RT3k e 4 0 7 75 ol 1 8

Zapata ZEH0 70 P A5 1 A% FUIE FH 3 R 0 0 00 B AR R ZE RIS R4, BORBER
B AR A RIVFRTIE R EH SR A FRYF. R ERE RS R, AL REESACR
VRAELJE: 38 3040 4, 2 SR L TR0 4 2% APF D0 0 B 2 29 T 9 o 4 8 Il R A A s L BV
Tt 50 T AT5 SR 38 FH w0 R B0 T AN S A B B Sy B R Mk T, e — ke, Sy Tk sk
Zapata FE )52 B A L A Al ORI BE L AR e iR 2wl 4 [ O TR I i K AE 5 55
I Zapata 8 (4 99 25 o % 0 B 28 12 O U 2 i Zapata AL AOIE FHZ B T HRORIRE . A AR
WO BE I %K Zapata 22090 W% LIS T T A 44, Tl Zapata #0049 55 22 )
P RE A B2k, L)

e E L AT BE CALD & A (A mlEBEN] . 4347 5 H#BO 8 Z MUK R T Zapata Z W
A AFUR TR X 2 R 2 2 75 W S, B2 00K e %) 9 2 4 s R R VA 8 B 4 1R 1 AR a2 1

(83 See Deborah A. DeMott, supra note 5, § 5: 16, p. 2.
£93 See Laurel J. Lucey, “Off the Bench and into the Boardroom: Judicial Business Judgment after
Zapata”, The Georgetown Law Journal, Vol. 70, Issue 3, 1982, p. 1049.
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S AR IR AEVRVA B P AN E R AT R A, X — R S B TR R 0T B X TR A
PRI H el 22, ik B 45 il a2, C100 S SRR X — WL A R B A BT A
TR VR VA TR T 8 AT B . RPXF A iS5 N A — A ) A (A A SR A TR ik
() F B L BRIV 3 A AR 8 2 X 36 AN RIA AR R M50 . R R WAL A R 4 1 Bl A
o M A PR D M e R R — U it B Sy O 2R L3 A A i o BRI BT A 4 A 4R
F}, 1

(Z)Miller REEREESEGHFINFRERSM TN FEEIRE

R IR Z R SR M R A E R A HENE . — Bk, iR B Sl 5 IR
Z 5 R IR BT YA 447 g, BIAT DUBA A sk 7 M . T 2% far 42 M &5 55 25 B 7E Miller v. Regis-
ter & Tribune Syndicate Inc. M295 U F B o ST 38 S iy 2 7 PR By L 22 B0 B 3 o
R R R AR il R NN N A e A 7 e VAR R P B B = S e e N = g LS 7/ VAR R 1]
AN 38 FH R Ml ) B A D)5 SR A [ o G B 53 (R RV B AL 7 s S SR TE R AU T B AR A
YRIAZE 02 B DAL R AR Uk 42 B2 5 47 i D3 o 5 55 2 A i 19 VR v 22 D1 2 PR Bt 2Dy ST PR T AN
RE S BOUF A BELM . Miller 22 ML E AR, i Bl 35 3 08 AT 1 80 D3 2 i 1) 4 1) IR 0 28 B 5 77
TEZEH P UL (structural bias) 19 AT GEPEAR K, HARMELEAS 22 op S2 AR5 0 (TR 98, ot , 5 22 %
FHFRB; HL (prophylactic rule) , ML &% 1EF 35 ¢ REH S 5 R AR A & 0 & 5L I 3E4E . A
11 B 1k 7T A8 HF 3 A 235 A 4 g DL

Miller %2 B9 w35 o 25 5 1 2 55 T 25 48 1 s D0 238 o BIVARe 0 R v 22 B 23 W B 25 52 BT A e
A EE S AR N IO 55 R AR 52 el DT AR X o L[] 0 3 <R 9 AT O AR UL IR A . T X
25 A WA AE B AL, Miller 28 R BUT — A “400 e VE i P 5 il 7 130 (sweeping solution) , X
PR N R — A GETT 22 D0 S EAT A7 [ A 109 485 4 M g UL 110 3k, C14)

MR e A N i A L BE R WA T UK R R VA 22 01 43 R A AR O RE O T R JF (pretrial
procedure) I G B . (HJE , QR 8 0 23 AT A 0 4R R U8 22 01 23 A B T 1 L il R AR
N F) RPN MR e far A8 M B A, B B AT LLE R ) A AT A . e Sy 2 W AT A 05 A B A I
5] 0 55 ARBR R PUAT A R ZRE . Miller Z2 (35 B H Iy, 24 W) A] DLH 3 ¥ Be AT i — ¢
B G (special panel) R X IRAE VR VA 845 0947 o 04T £, JF i J2 75 4k 22 0 47 IR A IR IR 1

[10)  See Dennis J. Block, Stephen A. Radin and James P. Rosenzweig, “The Role of the Business Judg-
ment Rule in Shareholder Litigation at the Turn of the Decade”, The Business Lawyer, Vol. 45, Issue 2,
1990, p. 503.

(113 Ibid.

(123 See Miller v. Register & Tribune Syndicate, Inc., 336 N.W.2d 709 (1983).

(131 James D. Cox and Thomas Lee Hazen. supra note 2, p. 167.

(143 John H. Matheson, “Restoring the Promise of the Shareholder Derivative Suit”, Georgia Law Re-
view, Vol. 50, Issue 2, 2016, p. 378.
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RS /N AT LA i B B T S r9 A, 2R Miller 8 b 1Y 38 02 W ¥ B AT A
FR S DU e A T RE AL 2> 4 32 22 A 2 A, £

Miller ZH, 2 B 2k Tz AP o Rl iR B A S N L & il KA Z 3
oy, P DL B e O T A AR 2 D o D 7 AR R R L T O N U B At B O UL 7 A B R L R
it b AP N e 8 1Y Z2 D3 23 01 R 2 AF R X Al DL . EL S P R — DRt & o T
BEL L E A2 450 7 g UL 38 1 12 75 2 A 1) o . D160 LA 2 35 A Miller 22 (9 8% H0 02 WY &
BRI, R Ry B 3 5 2 2 A B S R A O A E AR A AR 4 R W H R G EH
SXIAT RN TE 58 2077 (entire fairness) (AR HE T 52 B 7™ 46 1Y v 2 5 A, A J2 HOBOA 1L 1
Lo WALy, (17

(M) Alford RETH X R HEMIRE

1987 4F ,Jb R P 3R M w5 % 15 BE 78 Alford v. Shaw U180 i 8 # Hp il sy T H Z AT 2R H
Auerbach ZEM S E UL Mk ] Zapata AW A, IFEAT T IE., BN AN IZE N
TR oMb DT R0 7 % 5 e A 4 i R L R B SR N B R A R ORI B R B R R &
T X B 3BT BRI N B IE 1Y Zapata ZE RN, RIS KR 510 A 25 51 23 26 VR B9 TR E 1Y AR
E AT R A B AT B IR LG R A R T AR B 1k B AN il R AT o A L (H R i Ak
BE AR s B SR X YR AT ST A, DUk 4 AR TR 26 1k TRV R AR 2 X IR AR 1 ) 5 3 S
BT M) PRI 5 33 G T B X B AR DR A R R AT W o A ) R o 1 R T EL R T RO
A A R PR T OR A e IR AE IR . TCIR REI X R S E R IE S = A
JREAR YR A VR, 125 ot 15 2 A A 2 WA 1 R 1 5 A A A0 S A Rl 2R L B D R
TE B URVA A0 M8, G SRR 22 1) < A0S JE DB AD 25 20 W) i3 ke 0L 2% 1 B L ATH AR /T LA AR VR TR 1Y
BRIl a5 A . SRR B H MU RS R A 22 B S AR A m g S i e, X o i I H B R
JBCZR AR B 95 78 LS5 3 i) A AR P R ol 2 ) 17 o ™ o 3 s LA S S35 B b X R
I ATE Y,

RN =S5 LB TE Alford R By H TR Z BT D BIRAR R WL B BUR . MR
FEHDWL w0 2 S R . BB e e Ay LR B SR A WL Y e T Zapata FEAYFH
BEAZ BT A 08 JBEZR IR AR VR 1 28 1 #0 e E 1 BE L M TR R 1 SR B R 45 54 2 B e i 1 L
T B HE 5 5 wdE R VR B B IR A S B0 T RS ) oy [ R R A ok B %
el A . BARA AHETE Alford 2875 25 5 i A0 B8 ) DR G288t A7 K HE X 4 Rk B 1) )

(153 James D. Cox and Thomas Lee Hazen, supra note 2, p. 165.
(161 James D. Cox and Thomas Lee Hazen. supra note 2, p. 166.
(173 See John H. Matheson, supra note 14, p. 378.

(183 See Alford v. Shaw, 358 S.E.2d 323 (1987).
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125 1 AT A AL — Fh I, 190
X S R IR AR IR A VRV T 3 b 1 AT

(—)RAAEBFNABNNFBINEE

ToiE S A 5 [ IR B SR 1 L 3 SR AR 2% M 5 T AR IR AR VRIS Y SL 5 L BB R IR A
VA B BBEAR 6 A0 1 SE 3 K 2 W 9 S 2R U O BEAR UR AR R IR BT B 2R 1F 2 — BT R AR O
IRAURIR AN LN w] 2 a4 T W 20 A I 7, 7 2% o 5 2 4 ) R4 B i AR 25 T
AR ERSRERAARE AL, OO ZiF R MR EFSEL, /AT AC A X
[ 35 BE 4R AR IR AR VRV . IR B ST 75 ZEUE W] 2 o 2 AN SR VR ) Do R R A L AN T M D BT A A
BOEM . e BARZZRIEIENEFH S5 T YRR LS B A G 8 B E R T XX
55 o IR BRI T L R YR A VR IR L I8 75 TR B IR D A7 7R A £ op O, SR SR BEOR AN R
o HORVFRETTHY . LE AN 42 A F5 1 9 81y i i3 20 J0H < 52 B B A 425 1 T
AR S IEDRSE , IR O b3 i R A

Bt AR B 23 W) A O R VR I I R SUE IR AR VR L 20 ) BN 6 1 1 e R R A &
B XA R BT 22 5 AT I A . 22 B2 il O OC R SR AL BB AT 83 B 2 5
TR A AT B SR TR AT N A 5 BUBCAR T R 3 o 2 R S BOUR AR R IR T IR TS A 9k
AR AE R, R URIR & S0 T # 3 2e p e B ALy W UR IR B 48 45 1) 58 5 B3 A7 o kAT
PR A R R AR S AT URIR DR E o R VRV 22 B3 23 A 500 IR AR VR I B9 98 i AT A TH
FIAG)JEE B3 A 22 Jim 0 B 2 S A T S8 A — AR Al 14T o I 1 i R D R A A
(BRI SR M FE 20 O 5 B LR W 202 5 P HLSE 20 19 . RRI VR TA 2 0% e e A 4k 22 AT
AR AT A o> W B A 4 1 D I R 275 T2 5 T B S A A I R B A A TR AR
Xf HAM YRR B R0 28w B LR A w5 T B R R 51 YOG R L o8 BB A A Ry
b I 55 B VBRI N ER L O R RLAR M A IA BEAE Zapata S HIAH L BRI SR A Rl A O R
VR ESR BB L L R A AT A 24 A BUSARUER 2 FHE U 89S AR, #3241 1 A0 B Il R
PRV 9 PR E I %45 B R L BRAR X — BRE B IR 0. ik BE VR IR IR AR VRIA I B E L A
JE R T AR X VRV B ME— AT AL, 32 B AN O il i ) 3 T 2R A A2 BRI B X 2 R R AR Y
P AT ™ 3K — 45 0 B B B9 3 ]

JUEAE S R RIUR IR B A 0 PR A 5 R SR R ARSI URIR AT R A

el

(193 See Carol B. Swanson, “Juggling Shareholder Rights and Strike Suits in Derivative Litigation: The
ALI Drops the Ball”, Minnesota Law Review, Vol. 77, Issue 6, 1993, p. 1367.

20 See John H. Matheson, supra note 14, p. 357.

(213 John H. Matheson, supra note 14, pp. 371—372.
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B AR 4 o 220 (R AT A 2 L 76 56 B 1 AR IR AR Uk b A B RO HTRFALAS B 1 5803 1Y 25
., T REARAR A CRIFIIER 2 52 1 5 R A= R 19 3 i3 2 A vl 5 T4 07 5 B
A 82w e AR A 2 Hh KA RO AN VR B HTRE . T3 Bl e 4 T AR R A 2R A ey
F0 ] £ I [, LA 22 B3 X RE B T 58 00 R A FN S %5 4% O (5 B R Al BAR i 2 iy sE . “E e
AR AT: 55 2 4 ARk X i 1 19 XU 5 [ 41 1 7T R P B HE Rl 52 0 ) O 63X — TP A 8 VR B2 BE 8 I
ORI A BRE 2 R AR U AR L7 SR AR IR A R A H AR A T4 ) A A IR A 3 oK
Ko R VR AT 2 2y AR T A R B N R IR . 45 T A mIBUARE R AUR] L O vk BE X
IZHUREIEAT W) A DU ST R 2w ASCR) i LA RS AN By Lk AR 2 ) YA L 36 AT X
10 AR IR A VRV 52 B v TR 1R AN TR] 1 ) kA AR v A AR Tk e X 2 ] A R SR Y
25 F AN B AS [F] 58 B2 HZ TR BN 25 T 1 A "I BUEE ML 25

(=) 78 olle 341 7 200 00 B 3 AN o 0 14 ™ 2 “ s T

e Sy CE Y (/AU EZR= 27 3 S O /A IN I R/A i 70l U B S N X SN ISP S A O
o EHE AR A AL N 23 PO 3 A A 22 TR SRS N THAE RO I e SR ) B
IR, L B2 A Al ok E . 78 B AR A — R R G h R
S5 I T M A BT R DU AT AR < R R S 2 W S A A R M e SR Y e R T SR A 1R
B T8 IR AR IR R AT AT G 2wl d R A . L2 0 Rl ] D AR ) A R A i B
Lo HA R 48 BRAT O B ABRCBCAT DU T T 1 2, DTV 9 355 R D i il A5 RE 0 B9 A
AL, U, AA R SR AR 2 ok XURS: o Rt g s 48 E T )2 19 B B 8RB R, AT
T i) 7€ B A FA A 22 B BRI B X Al A E A TS 40 F ] R S BTSE Gudi-
cial second-guessing) ., & =, X — LI 35 B AN 23 A A B A 19 20 w) RS AT R AR N R4
Ab PRI —AE 55 BIRE 1 A AR R TR BE TR HE f  A R DHe alB p L RS ) S & g B, e s
R R S B R R T, TR R AR . 200 M TR SR AT BB AR R B R R AR AU
S B4 7 B, 125 [ 2 LA AN 155 e LA G0 Dy JBCA L < 1) S DT e X 2 DR SRR R
i Bk, £26]

gt b, Tl 0 W7 R U B0 3 B R B e S S ECE IR A 5y 2 O T A TR
PZAE 5 77 He B NS s FEAE 0Ny 2 B P Y (defensive) , BIEBAE #2 K 44> A 534

[22) See John A. MacKerron. “Shareholder Derivative Litigation and the Nexus of Contracts Corpora-
tion”, Kansas Law Review, Vol. 40, Issue 3, 1992, p. 697.

(233 James D. Cox, “Searching for the Corporation’s Voice in Derivative Suit Litigation: A Critique of
Zapata and the ALI Project”, Duke Law Journal. Vol. 1982, Issue 6, pp. 997—998.

(241 See Dennis J. Block et al., supra note 10, p. 489.

[25)  See Dennis J. Block et al., supra note 10, p. 490.

(26 See Meredith M. Brown and William J. Phillips, “The Business Judgment Rule: Burks v. Lasker
and Other Recent Developments”, The Journal of Corporation Law, Vol. 6, Issue 3, 1981, p. 454.
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% B MR IR £ VRN T B A Y R AR

AT 0T B b 4 D T A Ry B B2 B AE A A R BE BB S A A I L T A BRI S BN
TS ED R 25 AR R TR E B P E A 0 R R TR A BRI i A R
(honest mistake) ., # 5 L HTT .

SR 5 24 1 sy 0 7 0 D0 o 338 T 6 o 65 = 1) J AR DR 2 TR st 97 0 5 R 5 1) T BRI
i M Coffensive) it - BI#E 3523 1 3 45 B VR 25 512 1 00 AS S U s 38 58 10 R 3 1) ke 5
R Ry — A~ ) P 1 T o U S A L X ) P S A5 A R R A A R A
VRV BYAUR] 1T LSS T 20 w5 HE R 25 1 2% R 8 26 R AR IR 3 2k VR 1A . Ml 0 BT D ) 35
AP T HEBR RS ST L TR T HEBR 1k B R R A 28 B2 BRI R A B P AR B
0 S A (B Y R A AR — S B A mDRIA R R A B B IE TN B AR R
VA PR QAR i e I, HE S 23 LU TR B A T 58 A R 9 4 S D SR i b o B TR AR, D
Auerbach MR 1 W) 1k o A8 b 1 B AR kM PE B A bR T £27) (deferential review stand-
ard) » BV B FUOGHRR R VA 22 51 23 18053 A 2 7k A S R a0 A o A SR P AR B I A AT S
Jo H A, X 2 514 I R T e R R R 4 I DA R

{FLJR: 76 5T 3 5 19 B AR R A= VRV v Xt R IR VA 28 B2 B [T O VA 1) R 3 P T ol ) B R
W), 20 T 2 5y 47 A R oD A A AR P L . R UR A R B £ R P kAT, T R A
IR 4522 B2k 1 BEAT A AT 00 38 S 76 A NG R (I 55 RTE L 1 (0 52 ), 76 B X i 26 #9734
P A TE B F R AN LS, AR LA 3 55 0k B 7E Zapata 220 R 76 L8 A 5 E AT B X
fih FE F A VR M )R 1 AR BN URIA 2 R S 2 BGE . NI E WA R 2 adhr, # 2
7% il b %ot HL F W05 ORAT )16 220 s Bl BRI AT A R 0 ok R IR 4 i s 2 5 ™ B 1) I
i T840 09 o R R TR R VRV ZE D1 4 B bR B O R A 0 B R AR A LR, X R R
(R T A Bl Ak . (280 T LAAT S DAk A 0 14 i ol A DR ) 2 AR % 1, B fof X 2 S
SR A AR R 22 L A BB 3 B A — A B AT R 0 B 22 75 ELIE A Ay . (297 Cox # LA
s Auerbach Z& 9 B X T 4HF BIVFVA ZS 01 433 T . HLad BN T 2% B2 45 i il 030

PR X AR IR AR RIA %&%%’%E@Xﬂ‘%ﬁﬁz&ﬁ%ﬁﬁ@%?t?ﬁﬂ@*ﬁiﬁ%f
Ty 7 B T JI0 45 2 S 00 2k 37 M R R R R S R 28 DA B I RO A R i I, B

BFH N N TR R PE o FE T 15 Ml 0 DA 0] £ ok P P R R 0 2 O 4 B Il R 1Y
TR A B OB 3k e PR I LR A R S RO 2 B 4 BB R ST M R R T R AR TR A VR

(27) See John H. Matheson, supra note 14, p. 381.

(283 See Dennis J. Block and H. Adam Prussin, “Termination of Derivative Suits against Directors on
Business Judgement Grounds: From Zapata to Aronson”. The Business Lawyer, Vol. 39, Issue 4, 1984, p.
1505.

[29) See Laurel J. Lucey, supra note 9, p. 1044.

301 See James D. Cox, supra note 23, p. 974.
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FHSR S B ik e 4 0 S A 1 bl A SC55 ) 8 5 A AN G 2 — A D5 A R . SRR A
ARARF A R PR VRV A AR (EL ] Ak SN AT #3852 ] 3 A 9 B8 ] v BOASUR , DU 2 fil BB AR
AARCR AR 1 TC R e, 51

7 3 [ A IR A R A VRV S B T B X B SR A VR IR AT 2 00 BB I P Rl WA ) S L T
XFEE = NVRIA ik B il ¥ 2 S A R E R i I IR X B9 LR T, BE X 28 = A
FOVR VR — BN B 5 vh €, 1 e AR A HE 5 2 2 A1 2 T A9 R ol 0 BT o 100 61 00 8 = B e JUU 7
0 &5 0 1 i DL %) DRURRS 5 A5 26 925 e I AN ARAS VR VA 22 B 23 0 5% 9 S o Sz P, B A A HE B T )
IR A IE . IEANAE Laker v. Burks 58 20 r 8 — & [ml 3% Be Brik oy 19, 8 B R 3 ¢
Z o Ul A 6 TR B UL X B 08 [ S B VR HE AT B A TN ARG DR E T RE 23 25 A G N DL
oK 1oAY B S A BEAE IO AMEZOR IR Z 1 i HL K A 58 Lol T 3 e ol B R Y
T L 4 DT LD 7 X 2 o ) AR IR A VRO TR TR IR 2 B S LR TR VA B E L 0 Bt A
FARN T AL IO EF AR BT — R 350 5 W9 DL R B L 25 T A R YA L R ol
P B 2% PEOR B A o AEUR 0 T SRR 22 51 2 BRI R A TR E L A0 2R I B ()R 45 T A R A I

-

el

(313 See John C. Carter, “The Statutory Basis for Dismissal of Stockholder Derivative Actions by Direc-
tors”, The Journal of Corporation Law, Vol. 9, Issue 2, 1984, p. 208.
(321 See Laker v. Burks, 567 F.2d 1208 (2d Cir. 1978).
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IR G546 M DL A B, ©557 WA 2 3 T IETA Ry < e 40 B R DS e Bk 2 DA Sy R 81
K ARICAH MAEMIRAEURIA 1T IX — R iA I A TR 8 58 3 40 40 UR 4 (9 54T L 102 o 3 X 4
F55 AT I AT Rl R 5 e T O AN TR R RIS B P E T, B — X
19904 1 A 1 HZ 2015 4F 12 J 31 H 26 4F[8]1Y 384 B AR IR A= URild S 40 10 248 0 #r B
24 K 22 BURE VRV 22 B3 25 81 2 A 0Tk I8 B8 e AR IR A VR S AT L ARSI IR A 28 5L 2 1) T e AR
AT o T 44 2 A 2 SR IBCHE BR VR VA IO RS 23 A8 BT AT B E 22 17 38 Ao R A D v AE I R
5 B D B3 B8 SRR OB At R A 4 A 1) 1), AH R L A0 SRS R A = ARSI IA 28 B &5 R
AL VIR I 22 B IR B K A ] R 42 4 n] RE AR TS 22 th ot A CR$H . &t Bdis oy
BT VEE N Ry e i RV 22 D0 2 9l 0 FH A B BV 7 o B AR DR A= o B B 1T ) AT B P 1 B L At
AT PSS X A S O Vs 8 B 2 1 i FH 2 s PR B , O I Sy BIVAREE 81 P 194 3 B A T 2 % 2 B 4 I At
SRALF L H A, O350 RRRAE N B AR BEAE Zapata €AY R UL 1) oAb vk e WL A S AR A&
1E R AE YRR BT 51 4 87 200 R T 14 1] B 1, w3 2 T AT RB AR 3R 1 Sy TR vk, ©36)

FEET X S 0 AR IR AR VR TA L VR B o A A X R R TR A 22 B S B IR A B D E L SR
NEIREYFRIBUARE . 6B ARBR AP A B 85 352 [ 3 AU 1 o 58 o, 45 T IR A
F18y IR VR SR T 25 B0 £ 7 A o v A ) 65 0 A D 0 A7 A, U TR BE A RE R T e ST i A
BEMATE MR, o 005k B A R R A 22 DA 23 B IR A 19 D R AT 55 0T M A A
I ¥l A 5 PR A R i RS WDOR g T L YR BE T OL R R R 0 6 T IROR IR AR YRR B R
A R VR Y AT e P E AT W L I N A L RE I 2

= ORI BUR IR AR R ) R O A AR S X

JSUAE R oMb A0 DB R U 7 ] Y Sk v i TE LA L A T R R R S B 3 i A AR
I AR ATT AT SR G PR L 7 R Y R IR AR VR A ) BE B R R R A T A A BURERY

(333 James D. Cox, supra note 23, p. 973.

(343 Paul N. Edwards, “Compelled Termination and Corporate Governance: the Big Picture”, The
Jowrnal of Corporation Law, Vol. 10, Issue 2, 1985, p. 384.

(35 CNV Krishnan and Randall S. Thomas, “An Empirical Study of Special Litigation Committees:
Evidence of Management Bias and the Effect of Legal Standards”. pp. 4—6,23—24, https://www.research-
gate.net/publication/320427643, last visited on 17 June 2021.

(36) James B. Aronoff, “What's in a Name: The Business Judgment Rule after Zapata Corp. v. Maldo-
nado”, Case Western Reserve Law Review, Vol. 34, Issues 2 & 3, 1983—84, p. 361.
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TR RIS 2 L RS VR SO TE— HURIA T TE R S R SR VA T R B0 T RO
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[37) See Aronson v. Lewis, 473 A.2d 805 (Del. 1984).
(383 Z LML RO P g R Be (2015) MR BUh R #1755 00361 S RIHE .
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(423 CNV Krishnan and Randall S. Thomas, supra note 35, p. 25.

(433 See Eric J. Moutz. Janssen v. Best and Flanagan: “At Long Last, The Beginning of the End for the
Auerbach Approach in Minnesota?”, William Mitchell Law Review, Vol. 30, Issue 2, 2003, p. 511.

C4) LR R RS DDA 2R T A ORI £ SR A ) T OR AR AR BN R BE (2018) I 0623
RP) 2503 B REFF E N HRMGEHE INTR LB = NBIRTLAL AR B OCHRIK G A BR 2 7l & A #
Rl TEAE A 2y BRIV 2 BT T 2 M IX N R TE BE (2015) B W) 746 63 5 R HE B HUM Fif 57 s b 7= 4L A1 A5
PR 2> T 50 M U B 3t 7= F A B2 W v 6 AR A S 2 B R 45 ST AT 2 2y WL AR BN T R D IXON R i B
(2014 B #0545 640 5 R GEH P A3 s MR A5 5 R IR IR DA E 2 R A5 5L 4 ) N ZEHR XN IR vk
Be (2019) - 0114 RH) 7832 S RFH 5,

(45) See Joy v. North, 692 F.2d 880 (2d Cir. 1982).
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(463 Alan R. Palmiter, Corporations (Sixth Edition), New York: Wolters Kluwer, 2015, p. 365.
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Abstract:In the United States, when shareholders file a derivative action against directors, corpora-
tions will typically challenge with a motion to dismiss based on the decision of the special litigation com-
mittee. The court thus has to review and decide whether the lawsuit should be continued. There are four
major judicial scrutiny standards developed with regard to the application of the business judgment rule:
full application of the business judgment rule in Auerbach case, application of the independent business
judgment of the court in Zapata case, denial of the independence of the special litigation committee ap-
pointed by the board of directors composed of the defendant directors in Miller case, as well as the re-
placement hereof with a thorough substantive judicial review in Al ford case. The pretrial judicial review
procedure and the judicial review standards in shareholder derivative actions in the United States will have
some implications to the perfection of the shareholder derivative action system in China. Judicial review
procedure shall be introduced into the pretrial process, which requires the court to review, inter alia , the
eligibility of the shareholder plaintiff, the demand requirement prior to the derivative suit, the harm to
the corporation, and the reasons for the refusal of the management to pursue litigation. The court must
strike a balance between two competing interests in deciding whether to proceed with the derivative suit:
the interest of the shareholders and that of the corporation, law and the public interest. This will help re-
duce judicial costs and control the abuse of process in the balancing act between the directorial autonomy

and accountability, and shareholders’ right to maintain the interests of the corporation.

Key Words: Shareholder Derivative Action;Business Judgment Rule; Special Litigation Committee;

Judicial Review Procedure
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