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RIS G BRI =N, COORE R e kAR B (A A E MBI Z PR A
R ZOR I A LA L300 TR CUE 5 20 v FIIE 25 5 B8 i 4 A B0 W) A LA BRI ) (AR I
O F A A BRI R ) A b P S A AR A ) AF — R B IR A RS (DL R AR — R BN E L
FEMOE 7 =g s s NS E 228 1 M o -l G R /A B S I i T S e o N R (N D
AR (B POR PAT B R SR AR ) . B4 B HE Y, R AL w) R SE AL X ER T
54T R 1 A B WS B b R B — A A AR R, OO ST KRS A B (risk manage-
ment) ,“PFEHE R 7 (internal control system) Bk R7E—, (60 FHEFANSXF&EE . 2t
PR LHSU A B LU R 27 R 7 A 7 HL R 7 =03 T H 4] 7 S5 R il ik A SCLATR LR &R 7 95
Z,

BT —IA R TR S TR GMELRS"URAT A S REE, L7 iR — R 5 J»
2 HLIE IR AR AR R A SR S St B TR EE AL TE S (2, CPSEAEERE L KRER
F) VA ST A B SR SR R 0 TR R vk ) R S R A S LA ] T, C90 X, — 3
N S HE 5 R S35 BOR 2R 55 DO Sty it 3 o A5 L5575 150 — Ul R, AT e il
HEF B 5 PR R G E R LS R A LA . C12) B X R, AR

C2) PENEZ:EEEHEZENS 2021 48 5 TAER . LR R RMEDE X Lo A6 R miES
FUAL AL J5 Hb S0t 7, 4% =R A W B B 2 D45 Mk, hitp: //www. esre. gov. cn/shanghai/c105563/
cbb5ccbe66d6d419aa85511a43e863ala/content. shtml. e J5 ¥ [A] H#J . 2022 452 A 1 H: ¥4t 5 A 13 H
B de il & Ol A 2= it &L 3 8 4B WL http: //www. xinhuanet. com/2021 — 05/13/c _
1127442079 . hem, Fe 5 Vi A H #2022 48 2 H 1 H,

033 Z W — B MR R A ik Bt M s A2, (b [ 22 ) 2020 4R 5E 2 L5 69—
70 W,

(4 (LUWUFSR2E 5 0 LT w4 48 51 )58 5 4% CIE 25 20 & FIIE 5% 38 0% Ok 42 48 #20 A] A B |
MBS 3 2% CPRBS 28 ) A BUAS BRIME DA 3.4.5 2R L S IEF5R 2\ ) 4 1w KUBS 45 BB SE )57 6.13.14.20 4%,

05 KSR TE(H 38 2/l v )AL 1 24 w2 v A ®) IR 3R R A ) A SR AR ) T DL OB 8D 7R R 7R B 48 X
— ARG S IR0 L R 2 w3 N ROR A NRE 2012 AR R, S5 512—519 BT XB 0% - (fRIY
B 2 7 2 A IR B A ) R SR ) L s R A L IR 2015 AR 5 30 T,

(61 ZWAHKAT e K E A RMESTEERBRGIA—DUEFE S0 %5 HR7. CYRE5)
2015 4F5E 1 1L 55 94—102 B0 A NI AR R IIE AL B R —— DL H AR IR L o 3 N4 U5 LA L (4
Bl A 02015 4E58 1 1,505 56 0 X HB A IR L s — R E B XS AMEA S NER” . (CRB R
2R RSB )2012 4E58 9 1,508 74— 76 TUs R NIRRT IR S 5E R XS — DI H AR
Ml RS A A R ) B SRR (LT R 02012 4RSS 1 L5 87— 96 T,

€71 SR — WRTTECS]. 5 84 BT,

(81 (IFFFA A& M AR GG IIMEVE 7 & (REAFR S MEBRIPEE 7 & (&
Al N A 1 AR R B 12 45 LA B e Al A T XU B R AR 51O 45 454

€93 Z VLB, WLRTIC1D, 55 43 B EAESC IR T o 207 00U Ay o B R ) 3 10 g 1 2 38 307 (1
BOERFFE)2021 4R58 13,58 117 0L,

(101 fBEHs 3 835 (2O M FUOF A BT AR R I L 55 FR N EF MR R L5587

(1) ST —  WRETTECSD .5 73 3L,

(21 S UL B -~ Ll 2 ) 590 0 S35 o ) LA 7 L (PR BREA P8 ) 2021 4R 55 2 1L 5 87,101 BT,
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B AR HE S SO S5 S A T R A N M S5 i A RO s IR S AR —

AT BORL i B X F R B 5T L A, DR [ AT A FIE DA 46,108,147 ,149 F&
A K 5 2 BB B rh 24 I M — g, C15)

[F) A, o) 28 5 W B B AT 0 DA S8 0L 2 R IBCAAT b b 1 7 DA R BRI A RIE D 38 46,108 2% L (IIE R
B 152 R MEFR BN HIE S SRR S TEFEE LS EnE, EY
BRI LS AR ME T ST E A TS 2 R 160G 1 25k GE T bR o, I 1 2k 3 A
B MbRAE, CSE [ J) e 404y T 3 E L H A 8 E 058487 “Pr op 7« ™ 4% 7 55 = Fh % W bR
e, L1999 SEBR b, S0 T R S5 A TR HE s B SR T Y T R S S5 R ) 4 IR R
SOREH =0 AR S A B N NN O My NE AT R Rt Pl a8 V7 Sl LU RE = N4 O [ N1 P 3 =4
W B R A 2 A W U ST S K B, CEURE XY — 5 43k e ke ) R A S PR A 5 Y S
FRPEE R BN . AE RN GRS T B 2 Ay AR B AR AE NS (R RO 1B
T AT FAKRORA LS55 BB VB AR A N A E AT AR B B, L2 i AE Bl SE R S BB
HRAR A7 B4 53 v, A 35 20 S B T 78 N Y 32 51 5 19y S DR B R T IR A L C23)

MFRETNERFEBE NS SERALSH LR URERELE BB PNERZ LS LH
FRAE AR SCHE 22 R 7E %26 L H 20 9E 1T R G BB R A AT (0 SE mE SR AF T, IR B TR E
CARIEVEITH A EFSTRE AR F B 5 IR MR R E LS A G N8 Bk
FR I 0 3T PRI B AT 25 £

(131 B WLE Ak 3 o s W45 T HL sk CEOR 5 Ek 2021 AR5 2 )L 58 16 T,

(14 W E L, WHTHECL2D, 5 89 1T,

(153 (BT Al TEFRE 51 )5 98 488 () WMl A #3112 Rl 45 268 3 B B0 TR IS, (3¢
€O BT FI/ANEI =S VA R DA R s o= DL R 7o e LRI s B S /AT B N 0 T L YA = U 85
1) 3735 107 2 S R AR THA T 2 5 B AT B R TR

(161 2 WL - A TR ) MBS M B « DA IE B 38 B T00h vl (6 A3 FH 2005 45 3 11, 48
36 TUs i KW (A EIEIR ) 3L MUrE 2006 4F R, 55 379 BT,

17y BWIRELL VW AN ) 3 0 55 1 A T B AR E L (R 7 ik 2% 02013 4F58 1 19, 56 118
—123 7,

(181 S L% 5 200 R A - 30 E A R S B 55 2 R R R 0 SE T R R E
G (GIE R B30 ) (55 3 3B , Bt MAE 2010 4B, &5 403 — 405 BT ; bh/b 5 - “ 75 28 5 B b X A5 45 36 28 45 000
B o B v A g % (R A 2% ) 2015 AR5 3 1L 5 666 TIT.

(191 B WAT H J1“ 00 5] 3 0 3 55 bR e i oe 7 b B 2% ) 2008 4FE56 6 301,56 88 1T (FE) 3L T3 -
SEFEIR (B AN W) B AR AR PR A R AL 2005 4R L5 161—162 T,

(200 S DL GEAE . “ #3105 W S 55 45 0 F 20 Jonf vl [ AE 5 09 R JE——— LA 35 L R A0 W R 0 1 5 Ol A
BE7 LR AN 2016 4RSS 1 1L.58 202 1T,

(210 SRR DR Q18 s AR I EDE L A “ S E vk b s W e A N LR LS Tk
& W5 PLAL 3T 5 BE 2005~ 2007 45 8] (4 A G 28 81 S B AR 1 SEUE B 5E 7, 40 E R B 4 - (R Rk 10 48)
5 21 B g At 2012 4E R 56 564 T,

(221 WiTL48 m BN R IEBE (20100 Wi B 4 745 37 SR FH e 45,

(230 S WLk ST # R S R RS B SRR R (R A 2020 AR5 2 L5 84 TiT,
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T R ERE SRR R S

() EXEFLEEHERN S

Btk R I U IRA R LA AE S KA Z MO, fESEE % b
23] LUKl 55 A BR 1] T 52 A BT[] g %ol 55 S04 T FEAT B L ke (B TT AR e 2 | 25 ) i Rk
R H N A ) 2 I B RS AS BRAUE L, POCR LA N B A W R D § 141 (O WA S
RURLAE o (250 T2 2 W) & A G B o G Al XU RS, B0t I, Jit 45 7 11 A2 o o i e B 55 il 4
EIFIA. “Graham BR7EUFEFEREE LS WRBRERSRIERITEM T ZRZH”
(leading case) , 1267 FRH7 48 f @ vk BE N Ry F A K E N /] N ST B E— D IR &
SR S AT O B R AR FR 1 55, ATk B R N A A0 g R B R M BE IS R R S T AL
BN AT . U P8 & A2 75 “Smith v. Van Gorkom 287, (287 T] Ui, , 3 =5 W8 &
AR — TR S 55 T E R R LS5 M AFAE .

B HAEARE BRI R mEERE E I « ] (Arthur J.Goldberg)
et o N R AN T A SRR EE SRR 2 R ST R & AR A A% (Eisenberg) [ 2 BRI ,
BWOE L B R (monitoring) 3 3 2 "RE A, 0290 W I, KRB W 9 4y R DA B BCRE &Y
M EIH L5 (multi-divisional form) . - 467 9 L F 2 3NE 4R 1 5 2000 55 AT R
B 25 A5 7 2 R B E AR M BE R R " R BRI 1. 900 BHEE (Coffee) B8 Hi , 04k 2L 1%
R Graham 287 (32 1, W 5 < 25 3 7 72 i ME 5 /Y9 I %7 (shut-eyed sentry) , 31 T 7R 1977
A 5 ] B S A0 A1 T A1 B R M i ) Z2 05 5 1978 4% 1 B IR 28 %8 38 I o 23 WOk U 3R, RAEE 24 )
N — B HUAAR R, 52 BRI R Graham 587 Y 4] W A4 BT 6 1Y X R, (ELAR R S5 470 R B
HIBAE B g L 55— TN 4

(241 Z WU - ARSI 2 B 2 v 28 m)3A B ep A A ) RS AT ), DTG50 .56 6 0L,

(253 See Stephen M. Bainbridge, Corporate Governance After the Financial Crisis» New York: Oxford
University Press, 2012, pp. 151 —152.

(26) See Robert C. Clark, Corporate Law, New York: Aspen Publishers, 1986, p. 130. See Bain-
bridge. ibid, p. 149.

(273 Graham v. Allis-Chalmers Mfg. Co., 188 A.2d, p. 130 (Del. Sup., 1963).

(281 The board must “proceed with a critical eye in assessing information” provided by others. Smith v.
Van Gorkom, 488 A.2d, p. 858, 872 (Del. 1985).

291 See James D. Cox and Thomas Lee Hazen, The Law of The Corporations (3rd ed), New York:
Aspen Publishers, 2010, pp. 7. 9—10.

(303 See Melvin A. Eisenberg, “The Board of Directors and Internal Control”, Cardozo Law Review ,
Vol. 19, 1997, p. 237.

(313 See John C. Coffee, Jr., “Beyond the Shut-Eyed Sentry: Toward a Theoretical View of Corporate
Misconduct and Effective Legal Response”, Virginia Law Review, Vol. 63, 1977, pp. 1099, 1184.

(323 “The Role and Composition of the Board of Directors of the Large Publicly Owned Corporation
Statement of the Business Roundtable”, Business Lawyer . Vol. 33, 1978, pp. 2083, 2101.
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BB N AEAR NI ASE G 000k S5 - 1991 AR 3E AR T 36 1k Be F D48 51 SO QIR 240 4L i
JH 45 75 ) (Federal Sentencing Guidelines for Organizations) , 7E JL55 8 & “4H 21 () & ) v 18
TS E AL AR B9 Y R O B RS w R IR S 1 S B Lk ek A 5 RO A R B
(effective program to prevent and detect violations of law) , 5t 7T LAAE v 4 & 0 19 25 . H
LS TR BAR IR R, PR L1978 AEIRIT A E F R R S WUR A I E R T i C
Hh AR AR 3 1 H B A R B R AR AR S — A RO AR R R ML 4R S T

2 EE A P2 (ALD B2 B BN 5 #8025 B 15 58 48, B30 HOA O KA v #
S WhZHURE) T e i B G RRUR A M ) AR T B0 HAl T B, O 7Y Graham RV =12
G SRR AL BEAE T ST R I Caremark 287 ik ko 403 2 ) 25 = 23 N 3% UK A 1 %% 00 44 50
— A5 Bt 1K & (information and reporting system) , ¥ 35 (UK 2 X 55 7645 i 4 M 4 9] 5 o
AR E A T ok,

(Z)XEZFEFRRNESHEERE

LYBATAR A" B = B3t

TEFE G B 55 ik Be i A b, 289 AR 7 (good faith) 7E 38 5517 X 55 rh g AL (R
TS LG5I R R S5 PR AR, YR AR X E IR IR, 60 S H F B E A
T TR RN A FVE T TR R S5 A TR s D e A v B AT TR SR, SR
ON AV B AT WB AR T A T . OO SR P R R bR o O B TR A R Ml S R U
FH DL HE IR 5 B 00 e 5 N 25 1 552 30 o A 5 I 2 U] — oA A A B L A T R oMl A B R I 7 HEBR
TeE YRR M 4] DR R ) o Yo — e 2R A s DSBS T SR 2 R Y T R T i S SR LS
BRERE LS, BB RVFHE R A A FE Al R 57 403 (CREh 2N 558 2 ®]3E ) § 102(b)
(7)) 52 AVF 2 AN CRERL AR N 3538 2~ w35 ) § 145(b) 1, T 2 38 H # F 5i (F IR I S5 2% D)
KI T] F =Zo A0 3 oA E = I AE 7 T R AR T

“Caremark 27, 24 w5 A 51 3 S CBE ST th A IR0 B 1k 6 ), 29 28 o B2 2R ) B8 3 HEAE 2 ) 1Y
IR 55 B it o T2 ) o) B AR SR LT, B BE I L 2 AR R T R S RS
B SR H YR, LN o D SRR R (B BIE B AR 1R 20 BRI R &8 Tl Al

(333 (24 Al VA 20 5 g sy I AR 4.01 448 . “Graham 7 FIWIC 5 LA,

(343 American Law Institute, Principles of Corporate Governance : Analysis and Recommendations ,
Vol. 1, St. Paul: American Law Institute Publishers, 1994, p. 165.

(35) S LA 10 #5753 A I M5 B AR, P N 2 02008 AR5 3 1L 58 90— 101 TR H ) "6 H
N RV HE AT S WF AT RO B F 9T 02007 4E S 2 WL 48 109 — 120 T AR R I T M RARMERY = o0
67 3% E AR 5 (BT EIB ) CGF 21 ) R MU 2012 41T 45 569 BT,

(361 ZULREIE, LA TEC200 .55 198—223 BT,

(373 See Melvin A. Eisenberg, “The Duty of Care of Corporate Directors and Officers”, University of
Pittsburgh Law Review, Vol. 51, 1990, pp. 945, 951—952.

(381 TN ZEALA AV 8 AR I (L AN AS AT B ) B P 3, o = B S 55 — MBS 335 T R ol 4 e
P, H 25 0058 UE1R) 28 EA L, S 0 CHDO I 6 5 (I B3k v i) 28 S0 R0 0 ), B2 98938 L 3 A o Rt
2019 4FR .55 5 TL,
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T D) P e, C597 IS ARG — B[], X6 A5 7 B9 AR L A TR ALARAS . TO0 B F] “ Stone
27, VARG B AT PR D3l RO I R AT PR B 1 22 ) B (R MR R 1 Z ) I B Ak L 5000 T 36T
P, BRI M IR 5 B A N “ I 17 7 (good faith) {J2& “obligation” , J& 92 S 45 (i — 101 HL {4
WA, M2 kB (A B 4 D o8 353 i W B SC 55 B Bk = {5 7 i 2 S A A —
HEERWAMPTMLNEE B MERR B EFRAMP T TIRR, BAZ
(knowingly) ¥ & & & & LD REA 1T IE .

“Stone Z&7 ) BEAF B AT Caremark 587 e (1) 52 B PR 78 0 32 SR BLAE AN J5 T - | 56
BB T S 2 0k i N SR R R AT AR AT G BT B Lt B R S R
B LA A SUAH AR R 0 B B 42 4 1l W B S 55 32 Bz, HLAS 52 75l 40 e 00 ) i) £ 4, ©430
TR 5 AR A T A A R S R A B IR LS HE R TR
SEPHD PR A . “Stone 272 J5 ) “Desimone Z£7(2007) . “H“Wood 27 (2008) W8I K fif
ETE B UT 28 T LR v Y R AR EE L R BE A R AN S S S AR AR SR R A R PR R X S5 A
REIAE B FH 0T 1T,

AR TH — 2, SR E AR AR B LIRS — L SEARAR A% 32 5k KR R A A B B K
I X B AR R 4 DR (systematic error) £ 37 5 U6 8E 7 BL A7 (Bainbridge) 2J # H “every dog
gets one bite” I 2 AN Ry M = TE S G AL — YO Wik N 22 J5 A g o R 381 H B e A Y
A ARG SR A MR B AT e it N IR A AT TR (R AT B B ) L IR R 55 RS
FHE B A S5 11 . 470 i se iz 5 (Clark) Ikl X TR BRI A w1 43 B KA S UK &R, 5 &
2| 2% FH ] 8, 1% 3258 f 28 \) H R A B A R ] . C48) A, B R 9 (Jennifer) 48 1Y, 28K
T L R R R 7 RE S 2N R A R T LAY 3T A pa R T I AIOCR IS L O AT A — 0 3 A w R
25T I FE ZE A AR X557, “Stone 8717 H e FE AR FLA B, 1492

(391 In re Caremark Intern. Inc. Derivative Litigation. 698 A.2d 959, p. 970 (1996).

(400 Z WA, WRTHE (200,55 198 —223 11, See also Martin Petrin, “Assessing Delaware’s Oversight
Jurisprudence: A Policy and Theory Perspective”, Virginia Law and Business Review, Vol. 5, 2011, pp. 442
—443.

(413 Stone v. Ritter, 911 A.2d, p. 362, 369 (Del. 2006).

(42) “Only the ... duties [of care and loyalty], where violated, may directly result in liability, whereas
a failure to act in good faith may do so, but indirectly”, ibid, p. 370.

(431 See Stephen M. Bainbridge, “The Convergence of Good Faith and Oversight”, UCLA Law Re-
view, Vol. 55, 2008, p. 603.

(443 Desimone v. Barrows, 924 A.2d, p. 908 (Del. Ch. 2007).

(451 Wood v. Baum, 953 A.2d. p. 141 (Del. 2008).

(461 See Melvin A. Eisenberg, “The Structure of Corporation Law”, Columbia Law Review, Vol. 89,
1989, pp. 1461 —1525.

(471 See Bainbridge, supra note 25, p. 28.

(481 See Clark, supra note 26, pp. 132—133.

(49)  See Arlen Jennifer, “The Story of Allis-Chalmers, Caremark, and Stone: Directors’ Evolving Duty
to Monitor”, New York University Law and Economics Working Papers, Vol. 160, 2008, pp. 7, 9.
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6] B R BE A g A R 0 EL AR P 25 8 T I T B R U g e 56 R R P 4y 1992 AEG S 1Y
N FNVE PR IFE N Y (Principles of Corporate Governance) § 4.01 Ce) X5 7 b 2] b 58 0] (4 3 3 108 Fi
T “rationally” —1i] , 3 5 “reasonable” X I Ff . XJ b, 55 R ik B U & 45 B OB 7 T B0 L 1l
H TR AR E e F Z R E AR IR EE A ) R AL, OO N #
F () KA 51—~ de /N R EE 5 B 5 M0 1A & B AT CTml s g ik 34D .

N — R KAEE K& A7 “Blue Bel 751, 2015 4 Blue Bell 24 /] 4 7= 09 & f 51 & 14 28 %
B RAER. A 2009 4E3] 2013 4[], 5B A 24 i 48 JLR) L 7 B 55 0N M A Y R AR
SR ART By JH WA 2 SR AR AR R BT AR AR 7 A S R AR A S ML BRI L O AR A RS G
B BeAR 55 = R 6 LA L A AR S P AnT b M AR 7 i LA R 7 i 0 T A ) 2R R T A
R ZHME, HEREEEMA IR AR E A nHE RS, A H|ENMNE S
N AE TR HT A 3 A 20 vl 7 i R SRR i M 5 44 /B b 3 ABETE . RoRARITA
PR A B JF A BRI R 2 A R B B A A A LR B AT B M fe L. TR
AR B4 B B AR ML AE 2 W) N A SR — > 1T LU PR 2 m) A BB A 8000 15 B A% i i 1
. MPEEEFNLITE . S EFH S % M 8”7 (operational issues) #E17Hi}
5, OUEETESS B 1A R 45 i BEATPURE

R A P 8 ST 1 o e R OUEE i T A BE TS — B T RN AETE S — B S AR
HHLH R E T AR IR TE MR R X T4 AE iR T A A s Bl B AR A A A
TECANIRAT " B TR BE v Bt PR B el 1 sty B R oK . 920 Tty b i 2 R i A M i v v B L R AR
M R BRI 1 A f e T B AR L A0 SR AR I T b s 1 BT T ) R, )
“Caremark 272 Ji5 & 00 SUZE (446 1l R “ 25 A7 (chimera) . 937 X FA R & U7 B 17 & 5
PEAT O 55 402 2 S AL B9 N A AR L 1T Caremark A o 2 oK % F 2 M 50— A 40 A " O
28 FE WS G K ST B S IR R . X T Blue Bell 2 AT, HAE 2015 4 i
B S DA UK AR Ry B — 7 i 1Y 4 5 e R IR DRI 8 T 3 2 ) o D 1 2 A it 8 ) e B AR Y
BAESS ., MIESENZE T U T B OFEFSRKELTIAREMEENE RS QEF X
A RE A A LA R A B A A € RO N TR B I O FE Sl g W %4
AETE 8 31 2 KU B A o L 2 R FLPE A TS s DR A BN A PUTE C &R A T “ 400, 51
HRPIREHEAES 7 (red, or at least yellow., flags)  {H # 2 23 23 Wi s X ik 2L 55 2 22 TRl 2K,
L AR S5 % e A Sy D BT e B X T A D e B R R A [ L O\ N AE A A D1
EUSYLFE RIIRSSIRUNE

M AR T R P A M B i 05 e IR B TS T ) S 28 E R ™ A (]

(500 ZWIE#Ee S WHTHEC38), 46 4 TT,

(513 Marchand v. Barnhill, 2018 WL 4657159, p. 17 (Del. Ch. 2018).
(523 Ibid., p. 18.

(53] Marchand v. Barnhill, 212 A.3d 805, pp. 14—15 (Del. 2019).
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RO, LD DT o A O PR ) 5 — A TR A R BRI 4.

2.4 43 5 AR

“Graham 2271, 1 Be D\ R firh & 3 = W B SC95 B9 AR R R R AR T “MEAS M BE I = |l 7 (R R AF
FEFBILAT A I W M B R R R R LIS 57 (red flags) . HALFE R C & 4 A IE 2417 0 1) 5
S5 AR R4 s W) A Ok T E 4R E L FE R0 20 TR i O A ECE AE R ©5) “Stone
LU IE B R R AR N e ek B S B A BB A R AR — E R R AR AR BB
F3E N A S, LU E“ Abbott Laboratories 28777, 063K A 2454 & Abbott B Ry 5= i
PG ARE TE 1993 4R 5] 1996 4F M) % 2252 B BB B 25 i B H R 270 10 IR L E R 5 il
A, 1999 4F 11 H 2 H . 20 vl 6] 35 R & il 25 0 45 B0 R 38 i 1 51 4 O 1 A2 38 I8 i AT BRI
(concent decree) , fir & 1 WA /) 1999 AR5 3 N E#HI A 1 12 6800 J1FEot, % E R “Care-
mark 57 H 58 @A HE R AR RAEVE RO WA ST R T 2 BEh — RSN
5 OM B LD AT 7 T 2 A R T X ST RS O R A AT AR R OO0 [ A i S ke A A
BLAE“McCall 27 98I

AR E 250k LA g “L0EE 5 7 M bR HEIE AN BT 99 Lk an7E “ Citigroup 387 160J
o, BT I R R B S AL T | RS Y R Ml XU SR IBCEE 1 i, 5 B0 F) DAY B Rl AR 7 A 22
Gy KA 550 ALK TT T o X T A B A IS w) R TR KU A8 B 2 D125 TE 2006 4R
FT 11 REW,2007 FBFFT 12 AW AL BEIN A Citigroup 28 7 B9 8 31 F1 RS & #L 25
SRR B R A TR . BT YR B Ay < B 0 Rl XU A B A R R X A AR AR K
P TAT AR B2 58 AN F Y S5 B2 Tk 1 A 3645 B (e iy 2 & ZAIT LR VER, DA J — 8
4 RAHILAG © JF G B8 ™ 55 ) A BRI W 38 < T BR AR 0 — > RERE 0% RS Ml T BT L TS A R AT A
57, [F#E,“Goldman Sachs Group 387 SSUH R L BE 1Ay BV 38 = B S 55 78 KUK 4 Bl 1k &
J2 T 2 PR A fH S S 0E 2 R AT R B2 A XU S K - 4 S 0 AR SR BB R 5 it O A 7 ek B S R
HAJLEZ N,

(541 See Eric J. Pan., “Rethinking the Board’s Duty to Monitor: A Critical Assessment of the Delaware
Doctrine”, Florida State University Law Review, Vol. 38, 2011, p. 210.

(55) See Regina F. Burch, “Director Oversight and Monitoring: The Standard of Care and the Standard
of Liability Post-Enron”, Wyoming Law Review, Vol. 6, 2006, pp. 481, 498.
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(113 See Roberta Romano, “The Sarbanes-Oxley Act and the Making of Quack Corporate Governance”,
Yale Law Jowrnal, Vol. 5, 2005, pp. 1533—1537.

Q10 L3 Rk 2 3 O B HESE AR S5 . 2 UL BRI 48 < 4l & L BE ) = A 2 B —— L R L BT
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(118 See Hillary A. Sale, “Monitoring Caremark’s Good Faith”, Delaware Journal of Corporate Law ,
Vol. 32, 2007, p. 724.
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(122] See Pan, supra note 54, p. 248.
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(125 See Burch, supra note 55, pp. 481, 498.
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Abstract: The Chinese Company Law must address two fundamental issues to strengthen corporate
compliance. The first issue concerns function adjustment of the board. The Law should strengthen the
board’s supervisory role and explicitly impose business monitoring duty upon board directors. Second, the
Law should provide the accountability path for examining directors’ omission liability and, at the appro-
priate time, introduce corporate compliance rules and the duty of directors to establish an internal compli-
ance system (“duty of system establishment”). From experiences of the United States and Japan, it is
necessary to build the board’s access to information of business execution before establishing the board’
s business supervision duty and directors’duty of system establishment. To address directors’ dereliction
of duty, it is essential to review such matters as “System Content” or “Red Flags” reasonably based on a
clearly-enforced business judgment rule (BJR). The author suggests that China shall (1) adopt the BJR
as a method of substantive examination to review directors’ performance of duties in substance, (2) dis-
tinguish executive directors’ from non-executive directors’ duties based on adequate causal connections,
and (3) introduce corporate compliance rules and directors’ duty of system establishment based on the
improvement of corporate governance in China. The aforesaid reforms are indispensable for seeking sub-

stantive justice and social efficiency from directors’ compliance and internal control duties.

Key Words: Compliance;Duty of System Establishment;Directors’ Monitoring Duty; Omission Lia-
bility; BJR
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