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1o R BT R AL P o 8 G R 477 REURS 14 X T 405 D St 96 T 0 S e UM B B A
A REAR IEHA T E I HLAT REC 220k . 2019 4F 1 W JBT 19 MURL A 4 25K 19 2% IR 55 B R
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{13 See Yochai Benkler, “Freedom in Systems”, Harvard Law Review Forum . Vol. 127, No. 8,
2014, p. 355.

020 SET RN A IR E ARG BARA 07T LS 25 48 O . 18 ) 46 IR 55 B ORI 25 ad 08 L 55, (o
%2017 458 2 1,58 216 —219 UL,

(33 2 DL T6 P45 2 U8 4 AR 19 1 2 k) —— % 28 [ I 45 05 2 R — A BRI TE I WL 587, (R BR i
iR )2011 4E58 13,58 106 —118 T,

(43 See Directive 2000/31/EC on Electronic Commerce, Article 15.

(53 See SABAM v. Netlog NV, Case C—360/10 (2012); Scarlet Extended SA v. SABAM, Case C—
70/10 (2011).

(63 See Seth F. Kreimer, “Censorship by Proxy: The First Amendment, Internet Intermediaries, and
the Problem of the Weakest Link”, University of Pennsylvania Law Review, Vol. 155, No. 1, 2006, pp. 11
—102.

(73 See EU DIRECTIVE 2019/790 on copyright and related rights in the Digital Single Market, Article
17(4H) (b) .
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B R R AL A0 F e O 75 N F IR IR A H i % . HAT, 24 R AKX — 7]
AT PR A [A] B AP e — SRR AR 4P F 1 0 T AR N R B TR B 2 B
PLRAPF I8 2 0 T ARIES N RES 15 SCAR T Sl RIS J236 B, S B0 A FAI S 2 57 55 s e, 5 4
BT F BRI TR H R F] 25 (collective good) , fE#F AT & s 1F . 1100 #E )5 # B kK , K 5
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ERRPIRSE T F IR AR L H A AN R IA TR B2 m AT T RRASUR AN A B 5 18 M (Y

(83 See Ned Snow, “Content-Based Copyright Denial”, Indiana Law Journal. Vol. 90, No. 4, 2015, p.
1506.

{93 See Melville B. Nimmer, “Does Copyright Abridge the First Amendment Guarantees of Free Speech and
Press?”, UCLA Law Review, Vol. 17, No. 6, 1970, pp. 1180—1204; Rebecca Tushnet , “Copy This Essay: How
Fair Use Doctrine Harms Free Speech and How Copying Serves It”, Yale Law Journal , Vol. 114, No. 3, 2004, pp.
535—2590.

£10) See Snow, supra note 8, p. 1506.

(113 See Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).
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Ashcroft ZZ 1 FF B ARAE AR SRR 09 — 432 007 5 & B I 2 B = AR NTEM A B &
WO LS, B2 25 8 UORCE A GEHEZR N i A 5 — B IR R (F ik im
B, 0160 2 [ v e BE AR E LAY Harper & Row ZH 2635 17 25U B UL L I AL BE AR &
W& TRESE B IERER, 7 ARG E e 352 56 B s kB i B 2 IV N
1o VB I B b EEAE R AR 2Z B 3550 2% 1 1R PR AP 1 [R) R
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WARARER, T8 e dn, Ay 42 2 A9 Harper & Row W 5 20 BT 25| MW R E A&
Jir 38 SR A 348 At RS S AT 8 S bA MG I DR G R . BEORIBUA F I Y 3R IR 5 R O B4 A Al N Y
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H I sRiE A HPU R sk Z X F e M R ALE N R BE s IR H e . A B A

=]

{123 See Tushnet, supra note 9, p. 538.

(133 See Snow, supra note 8, p. 1507.

(143 See C. Edwin Baker, Hwuman Liberty and Freedom of Speech , New York: Oxford University Press,
1989, p. 5.

(153 See Neil Weinstock Netanel, “Locating Copyright within the First Amendment Skein”, Stan ford
Law Review, Vol. 54, No. 1, 2001, p. 3.

(161 See Eldred v. Ashcroft, 537 U.S. 186, 221 (2003).

(171 See Harper & Row v. Nation Enterprises, 471 U.S. 539, 560 (1985).

(18] See James Boyle, “The First Amendment and Cyberspace: The Clinton Years”, Law and Contem-
porary Problems, Vol. 63, Nos. 1—2, 2000, p. 348.
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THER I BRI XSGR 47 A% A il A A
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2 5y VLR 1 AP 1 24 SCRRAATE &l (9 25 VR AL, Al E REAEDOL A 09 A 8 U 2 100 T %A 8 — T IR I
BIVEBIHL B2 43R 2 A il i 10 T ALE AR A A 7 . D, BIEE 598 DR3P 5 A AR 3P A7 A o
58 AR 3 FE BRI IR LLOR I S AEAL . A2 15 B Y b2 R X AR AR R R . X

(191 See Netanel, supra note 15, p. 13.

€201 See Online Policy Group v. Diebold, Inc., 337 F. Supp. 2d 1195 (N.D. Cal. 2004).

(21] See Nimmer, supra note 9, p. 1204.

(223 See Alfred C. Yen, “A First Amendment Perspective on the Idea/Expression Dichotomy and Copy-
right in a Work’s ‘Total Concept and Feel””, Emory Law Journal, Vol. 38, No. 2, 1989, p. 396.
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FERAEAE BT B BEAN F 52 A AR B AL 5 B e AR 20 o A Y I 2% M k1R R
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(23] See Nimmer, supra note 9, pp. 1192—1193.

(241 See 17 U.S. Code Title 17— Copyrights, Article 107.

(251 See Authors Guild v. Google, Inc., 804 F. 3d 202 (2015).
(267 2 WLCEMEALEE ) (2020 4F) 55 22 40565 1 3K58 5 0.

(271 See Netanel, supra note 15, p. 13.
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HHERF R Fr R BN MR HZF 87, B2 MR B IR T B HEA 5, A 58 (AR
RSt 25 A S BE AR B B U M O [ 2 a2 B AR BOUM s 28 (R B A A Rk 7 B8 — ™
FEARET A BR A5 S8 2 , BOURFUE W 122 B 00000 4 59 35 AR 78, S8l Iy | R Al 2 O34

X NS ST 0 e PR A i 98 [k SR F A SE A 1) T ) HF A A5 ME (intermediate scru-
tiny or mid-level scrutiny) . 350 i A i, 35 22 2% 8T 51 #0000 2L 3K . O PR il 15 il 2 75 7% A BUR
R BB 3 B 7 ) BRI e it 2 1 S 0 S BT M UM R 75 7 QBUM A 5 R R 5 F e R
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(281 See Turner Broadcasting System, Inc. v. FCC, 512 U. S. 622, 642—643 (1994) ; Ward v. Rock A-
gainst Racism, 491 U. S, 781, 791 (1989).

(291 See Clark v. Community for Creative Non-Violence, 468 U.S. 288 (1984).

(30] See William Fisher, “Freedom of Expression on the Internet”, https://cyber. harvard. edu/ilaw/
Speech/, last visited on 20 November 2020.

(31] See Snow, supra note 8, p. 1484.

(321 See Brown v. Entertainment Merchants Association, 131 S, Ct. 2729, 2733 (2011).

(331 See Simon & Schuster, Inc. v. Members of N.Y. State Crime Victims Bd., 502 U.S, 105, 118 (1991).

(34) See Pleasant Grove City v. Summum, 555 U.S. 460, 469 (2009).

(351 See Bartnicki v. Vopper, 532 U.S. 514, 529 (2001).

(361 United States v. O’ Brien Z#E T 1 4 W}, Ladue v. Gilleo B3N T 5 5 WA,
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TEVHE T I ORI, A 282735 R 2ok T 5802 727 U % P 25 3k U8 22 496 7T RE 0 B IR B Y i
UEFFAE R W2 F A AEE . L A B W T B2 4 32 Y W 25 2 A s DL E
7 R B KRR AL = A BRI A3 0 2% I 55 T Y MRORRAR AL T AT L ARAR X s AR A AR Ty, HAD
R T AEB X — L AT 2 B 2 26 R 55 R B RN R SR NS . e, Youtube 7EUR

(371 See Bartnicki v. Vopper, 532 U.S. 514, 526 (2001).

(38) See Yochai Benkler, “Free as the Air to Common Use: First Amendment Constraints on Enclosure
of the Public Domain”, New York University Law Review, Vol. 74, No. 2, 1999, p. 446; Netanel. supra
note 15, pp. 54— 59; Christina Bohannan. “Copyright Infringement and Harmless Speech”. Hastings Law
Journal, Vol. 61, No. 5, 2010, p. 1114.

(393 See NAACP v. Alabama ex rel. Flowers, 377 U.S. 288, 307 (1964).

(401 See Miller v. California, 413 U.S. 15, 36 (1973).

(413 See Jack M. Balkin, “Old-School/New-School Speech Regulation”. Harvard Law Review, Vol.
127, No. 8, 2014, p. 2314.
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L 1 PRT 45 5 T fih TS 226 Ji A 52 206 12k AR 4P 9 A Lt 0 10 AL o A AU f i 0 PN 28 )
AR R 38 3] 10 32t 5 5 e 1) A7 T 6 o 9 030 R P A A B D1 i B 4 Ak i DR I RE . LB PR
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e BRI SISO F AN A hy oo B Tt AT 7 O Al B TR N A B BB B DL T A 0L
DY . bR b AR AR A A — E R IR DR L RS T A TR KR R I A S B U AR

X 18 S ] BEK 0 e v 12 B £ L 3 SR A P T L RS B 2R 8 Y L T 2 e e 5 R SR AR
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(423 See Joshua A.T. Fairfield, “The God Paradox”, Boston University Law Review, Vol. 89, No. 3,
2009, p. 1017.

(431 See Lenz v. Universal Music Corp., 801 F. 3d 1126 (2016).

(443 See Wendy Seltzer, “Free Speech Unmoored in Copyright’s Safe Harbor: Chilling Effects of the
DMCA on the First Amendment”, Harvard Journal of Law & Technology, Vol. 24, No. 1, 2010, p. 221.

(451 See Christina Mulligan, “Technological Intermediaries and Freedom of the Press”, SMU Law Re-
view, Vol. 66, No. 1, 2013, pp. 188.

(461 See Felix T. Wu, “Collateral Censorship and the Limits of Intermediary Immunity”, Notre Dame
Law Review, Vol. 87, No. 1, 2011, p. 329.

(473 See Junichi P. Semitsu, “Burning Cyberbooks in Public Libraries: Internet Filtering Software vs.
The First Amendment”, Stanford Law Review . Vol. 52, No. 2, 2000, p. 540.

(481 See United States v. American Library Assn., Inc., 539 U.S. 194,209 (2003).
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(493 HUN, Metro-Goldwyn-Mayer Studios, Inc. v. Grokster, Ltd., 518 F.Supp.2d 1197,1239 (C.D.
Cal., 2007).

(501 See Universal Music Australia Pty Ltd v. Sharman License Holdings Ltd, FCA 1242(2005).

(51 ZULmE & WLHTEC3D .56 116 1T,
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(52) e A ARE A 3R 54 B8 APk, 7T 2L 2% Peter K. Yu, “Can Algorithms Promote
Fair Use?”, FIU Law Review . Vol. 14, No. 2, 2020, pp. 329—364.

(53] See Leron Solomon, “Fair Users or Content Abusers? The Automatic Flagging of Non-Infringing
Videos by Content ID on YouTube”, Ho fstra Law Review, Vol. 44, No. 1, 2015, pp. 257—259.

(541 KT A UEAR MR 1S . T LS55 48 ED L DUATEE 020, 5 233 —235 T,

(551 See Giancarlo Frosio, “To Filter, or Not to Filter—That is the Question in EU Copyright Re-
form”, Cardozo Arts & Entertainment Law Journal , Vol. 36, No. 2, 2018, p. 357.

(56] See Louis Dilorenzo and Marc S. Werner. “I, (DRM) Robot: How DRM Systems Threaten the
Viability of Online Live-Streaming Content”, Georgetown Journal of Legal Ethics, Vol. 26, No. 4, 2013, p.
644.

(571 See City of Ladue v. Gilleo, 512 U.S. 56 (1994).
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(58] See Balkin, supra note 41, p. 2309.
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1 1 19 ST R e e e 5 A L B R A TR T I SRR X5 R T R B .
Fe4n, 7E Reno v. ACLU Z, SEEBRKIR s iEBe e 7 F 26T RIJLE ALk, RER
55 223 2% (a) 3AE 1k 0 268 i 55 7 78 WA R0 AR 15 0 1] 2R AR A A% i 570 AT 1 O 4 1 B e TR B
P TR N2, (650 R 55 Ry SR I T35 5 L5 JL A SBORIE 25 45 It FR 1) R L4 A 3R
7 M 2 A Ay I 95 3R IO Ao S 2 4 7 o A 485 0 D ] DL SR 38 . 12 g O AN A5 DA BEL 1k R B 4F A
PAFEBNEA —E R IE G PE . ER B BE 78 5l R A2 BRG] A0 P 28 1202 28 53 3l R Y
“F¥” (indecent) 1< B i B JL” (patently offensive) [ &b i F AWM . 2 7= A= B 5 10 28 A %4
i, P R 55 Y A i s o FE AR AR ANTEAR TR RS N IR IA G RE F . A VR E
S B IR S5 R DA R AT LA SZ . TRL I R Ak 3 7 g O] S R X e AR AR AR A A
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TE 24 B AR AP TR, Ry 1 At ROk R B A 9 2o B T A, S8 R B O B 6 BUR B AR
B F IR T B B PR AP PR AR O F e W BUN B B AR I R T A B A

(591 See Brett M. Frischmann and Mark A. Lemley, “Spillovers”, Columbia Law Review, Vol. 107,
No. 1, 2007, pp. 262—264.

(60) See Assaf Hamdani, “Gatekeeper Liability”, Southern California Law Review. Vol. 77, No. 1,
2003, p. 106.

611 See Wu, supra note 46, p. 301.

(621 See Grayned v. City of Rockford, 408 U.S. 104,108—09 (1972).

(631 See Smith v. California, 361 U.S. 147, 151 (1960).

(641 See Miller v. California, 413 U.S. 15, 36 (1973).

(651 See 47 U. 8. C. § 223(a) (1994 ed., Supp. ID.

(661 See Reno v. American Civil Liberties Union, 521 U.S. 844, 871—876 (1997).
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671 See Wu, supra note 46, p. 301.

(681 See New York Times Co. v. Sullivan, 376 U.S. 254, 279—80 (1964).

(69 See Gertz v. Robert Welch, Inc., 418 U.S. 323, 344—345 (1974).

(701 See Comedy III Productions, Inc. v. Gary Saderup, Inc., 25 Cal. 4th 398 (2001).

(713 See Benkler, supra note 1, p. 352.

(721 See Balkin, supra note 41, p. 2304,

(73] See Anupam Chander and Uyén P. Lé, “Free Speech”, lowa Law Review, Vol. 100, No. 2,
2015, p. 506.

(74] See Nimmer, supra note 9, p. 1204.
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(751 See Douglas Laycock, “The Death of the Irreparable Injury Rule”, Harvard Law Review, Vol.
103, No. 3, 1990, p. 744.

(761 See Ariel L. Bendor and Michal Tamir, “Prior Restraints in the Digital Age”, William & Mary
Bill of Rights Journal . Vol. 27. No. 4. 2019, p. 1167.

(771 See National Endowment for the Arts v. Finley, 524 U.S. 569, 588—89 (1998).
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(781 See Smith v. California, 361 U.S. 147, 153—54 (1960).

(791 See Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 498 — 99
(1982).
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(82) See Kate K. Lonick, “The New Governors: The People, Rules, and Processes Governing Online
Speech”, Harvard Law Review, Vol. 131, No. 6, 2018, p. 1609.

(831 See Rebecca Tushnet, “Power Without Responsibility: Intermediaries and the First Amendment”,
George Washington Law Review, Vol. 76, No. 4, 2008, pp. 986 —1016.

(841 See Candice J. Spurlin and Patrick M. Garry, “Does Filtering Stop the Flow of Valuable Informa-
tion?: A Case Study of the Children’s Internet Protection Act (CIPA) in South Dakota”. South Dakota Law
Review, Vol. 54, No. 1, 2009, p. 92.
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(851 See Jack M. Balkin, “Free Speech is a Triangle”, Columbia Law Review . Vol. 118, No. 7, 2018,
pp. 2017—2019.

(861 See Dawn C. Nunziato, “I'm Still Dancing: The Continued Efficacy of First Amendment Precedent
and Values for New-School Regulation”, Harvard Law Review Forum ., Vol. 127, No. 8, 2014, p. 372.

(871 See Bendor et al.., supra note 76, p. 1164.

(88] See Nunziato, supra note 86, p. 389.

(891 See John Calvin Jeffries, “Rethinking Prior Restraint”, Yale Law Journal . Vol. 92, No. 3, 1983,
p. 410.

[90) See Thomas I. Emerson, “The Doctrine of Prior Restraint”, Law and Contem porary Problems ,

Vol. 20, No. 4, 1955, pp. 656 —660.
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(913 See New York Times Co. v. United States (Pentagon Papers). 403 U.S, 713, 723 (1971) (per cu-
riam).

923 See Jeffries, supra note 89, p. 423.

(931 See Bendor et al., supra note 76, p. 1164.
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(96] See “The Society of Professional Journalists Code of Ethics”, https://www. spj. org/ethicscode.
asp. last visited on 6 February 2021.

(971 See Bendor et al., supra note 76, p. 1170.

(98] See Bendor et al., supra note 76, p. 1172.
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Abstract: Content filtering technologies have become a powerful tool for Internet service providers to
prevent copyright infringement in cyberspace, and might lead to a complete overhaul of current Internet
safe harbor rules. While filtering out infringing contents, such a tool might also restrict protected speech
of the public, therefore raise concerns about its threat to freedom of speech. Since copyright-infringing
content is not protected speech, and copyright law rules, such as the idea-expression dichotomy and fair
use doctrine, already prevent copyright from running afoul of freedom of speech, decision makers, when
designing copyright filtering systems. need not to consider a separate freedom-of-speech defense under
copyright law. Copyright filtering systems are content-neutral and should be subject to intermediate or
mid-level scrutiny. As long as a content filtering system is designed to filter only contents that embed a
material part of copyrighted works with a reasonable filtering standard., and implements necessary manu-
al measures to correct false filtering, it should be able to pass intermediate scrutiny under the law of free
speech. The possibility for Internet service providers to over-filter is very slim. Although copyright filte-
ring is a prior restraint on speech, it would not substantially increase the general public’s cost of speech.
Therefore, requiring Internet service providers to implement copyright filtering systems would be a rea-

sonable institutional choice under the law of free speech.

Key Words: Copyright Infringement; Content Filtering; Freedom of Speech; Collateral Censorship;

Prior Restraint
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