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{313 See Richard Posner, How Judges Think, Cambridge: Harvard University Press, 2010, pp. 19—
57, 125—158.

C4) ZULBREE “I8 9 26 16 AR At v ) 2 (AP S U0, b [ 2 27 92018 4E 26 3 381, 35 71— 88 BT Andrew
Selbst, Solon Barocas, “The Intuitive Appeal of Explainable Machines”, Fordham Law Review, Vol. 87,
2018, pp. 1118—1119.

(531 Tom Tyler. Why People Obey the Law. Princeton: Princeton University Press, Revised ed..
2006, pp. 3—7.
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(61 See Tom Tyler, “What is Procedural Justice? : Criteria Used by Citizens to Assess the Fairness of
Procedures”, Law and Society Review, Vol. 22, No.1, 1988, pp. 103—132.

{73 See Christain Pieter Hoffmann, Christoph Lutz, Miriam Meckel, “Digital Natives or Digital Immi-
grants? The Impact of User Characteristics on Online Trust”, Journal of Management Information Systems ,
Vol. 31, No. 3, 2014, pp. 138—171.

(83 Berkeley Dietvorst, Joseph Simmons, Cade Massey, “Algorithm Aversion: People Erroneously A-
void Algorithms After Seeing Them Err”, Jowrnal of Experimental Psychology: General, Vol. 1, No.1,
2014, pp. 1, 10.

{93 Berkeley Dietvorst, Joseph P. Simmons, Cade Massey, “Overcoming Algorithm Aversion: People
Will Use Imperfect Algorithms If They Can (Even Slightly) Modify Them”. Management Science, Vol. 64,
No. 3, 2016, p. 1161.

(103 See Andrew Selbst, supra note 4, p. 1118.

(113 See Meg Leta Jones, “The Right to a Human in the Loop: Political Constructions of Computer Au-
tomation and Personhood”, Social Studies of Science, Vol. 47, No. 2, 2017, pp. 216—239.

(123 See Lawrence Solum, “Legal Personhood for Artificial Intelligences”. North Carolina Law Re-
view, Vol. 70, No. 4, 1992, pp. 1231—1287.
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(133 See Andrew Selbst, supra note 4, pp. 1093—1094.

(14)  Loomis v. Wisconsin, 881 N.W.2d 749 (2016). COMPAS 4 Fix Ay $2 {4 4 1t 1k i) 28 7 1E A0 58 45 24 i
& s J2 32 F B2 AR 5 SR A0 RAR 31 BRI AR5 E AH SC AT Sk F0 BRES R B 1T 19 Sy — i 2 O 0 DL KR RN 4T
A AU T8 00 Ak B

(151 Ibid.

(161 Sharon Lansing, “ New York State COMPAS— Probation Risk and Need Assessment Study: Ex-
amining the Recidivism Scale’s Effectiveness and Predictive Accuracy”, Division of Criminal Justice Services
Office of Justice Research and Performance, 2012, http://www. northpointeinc. com/downloads/research/
DCJS_OPCA_COMPAS_Probation_Validity.pdf, last visited September 21, 2019.

(171 Jeff Larson et al, “How We Analyzed the COMPAS Recidivism Algorithm”, 2016, https://www.
propublica.org/article/how— we—analyzed— the— compas— recidivism —algorithm, last visited September 21,
2019.

(18] See Loomis v. Wisconsin, supra note 14.

[19) See Jeff Larson et al, supra note 17.

£20] See Loomis v. Wisconsin, supra note 14.
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(213 See Loomis v. Wisconsin, supra note 14.

(22  See Danielle Keats Citron, “Reservoirs of Danger: The Evolution of Public and Private Law at the
Dawn of the Information Age”. California Law Review . Vol. 80, No. 2, 2007, pp. 241—295.

(233 Jack Balkin, “The Three Laws of Robotics in the Age of Big Data”, Ohio State Law Journal » Vol.
78, No. 5, 2017, pp. 1235, 1237, 1240.

(24) Frank Pasquale, The Black Box Society: The Secret Algorithms that Control Money and Infor-
mation , Cambridge: Harvard University Press, 2015, pp. 39 —40.

(253 Ibid.
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(26) See Frank Pasquale, supra note 24,pp. 39—40.

(271 See Frank Pasquale, supra note 24.pp. 39—40.

(281 See Jack Balkin, supra note 23, pp. 1217—1241.

(293 See Jack Balkin, supra note 23, pp. 1232—1240.

(30] See Government of Canada, “Directive on Automated Decision— Making”, 2019, https://www.ths— sct.
gc.ca/pol/doc— eng.aspx? id=32592, last visited October 15, 2019.

(313 Margot Kaminski, “The Right to Explanation, Explained”, Berkeley Technology Law Journal, Vol.
34, No. 1, 2019, pp. 201 —208.

(323 Article 29 Data Protection Working Party, “Guidelines on Automated Individual Decision— making and
Profiling for the Purposes of Regulation 2016/679”, February 6. 2018.

(331 A4 W 45 5% F| Bryan Casey, Ashkon Farhangi, Roland Vogl, “Rethinking Explainable Machines: The
GDPR’s Right to Explanation Debate and the Rise of Algorithmic Audits in Enterprise”, Vol. 34, No. 1, Berkeley
Technology Law Jowrnal , 2019, pp. 145—187 BJE % .
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(343 See Margot Kaminski, supra note 31, p. 205.

(35) Ansgar Koene, Chris Clifton, Yohko Hatada. Helena Web, Rashida Richardson, “A Governance
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pa.eu/RegData/etudes/STUD/2019/624262/EPRS_STU (2019) 624262 _EN. pdf, last visited November 15,
2019.
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(36] Madalina Fiterau, “Trade—offs in Explanatory Model Learning”, March 2012, https://www.ml.
cmu.edu/research/dap— papers/dap_fiterau.pdf, last visited October 20, 2019.

(370 Cynthia Rudin, “Stop Explaining Black Box Machine Learning Models for High Stakes Decisions
and Use Interpretable Models Instead”, Nature Machine Intelligence, Vol. 1, 2019, p. 210.

(381 Lilian Edwards, Michael Veale, “Slave to the Algorithm? Why a Right to an Explanation is Proba-
bly Not the Remedy You Are Looking For”, Duke Law & Technology Review, Vol. 16, No. 1, p. 21, 50.

« 1432 -

www.chinalawinfo.com/ www . pkulaw.com/



HERBREX FREBBTR

fitp RSO B 1k 4 B B S WO M A ML B A S R 1 T 3 B 3 Ok 58 A A Y B
VA BRI o C500 IR FR G AL A B M 5 A i R A RO L A 5l GDPR 56 35 454K
B8RP i VA ) 2 55 A A AR PR IR B, M TR 2 ) 30 Al ke 5 A 8 A B T s 47 TR 3
B AL A T 00 e Ak, T IR A0 BRI I A A A T R R A AR IR BRAE 2
LB EARTT R T E 71 R FA RS B AN, 1 GDPR 2 13— 15 AT 17 %ol 4
SR ASL DT TRA . 36 3 A ok BB K AR B T — S R B ARAS T Ah SR AL AR B B
LB

AL 13 AR 14 AR T RO BRI AL T —E R R IRAN T S S]E R A
BB BEOG IO R A i B o i T o L 35 551 A RA I REARLOUR AR T — I [ Sk s R F
B B T 7 2 A S B BOR B ot ARG (A T 8 SRR BB 13 ARNER 14 FALE T
A 12 1) 3 WO A B N AR RS NG I 7 25 8 AT 4 < T aE A S 55 mT DL Bl AR L
BS54RS B BR A . FLRINT 35,58 13(1) (o) ZRMIER 14 (1) (o) SRR 45 1l 35 A6 W B A7 B Bt
T 5 3 P B S A5 B AL B A L e b BEE HR A O A OC AR R . B 13(2) (D & FIER 14(2)
(@) A% WL E 5 1 3 A AR A N B s, 107 >4 1o A a2 M B2 03t B 3l A Ak 25 7 b o T B3 i DL e
T R A A B S Al A Y T PR AT RE A R SR Rt F s A Ak B T Z R E B
B4 A P AR 0 B B D S AR v . AP29 48 B R T, BOR B R TR B R
S e B 4 T B R L P A A A Rk (B LR 3t 0y g D R A O ) 15 B 2R ) A
FRA B WG 7R 0 X 265 B AR BT 25 B8 Y T2 AR AR Bk AR G LA K%
JEHE AT BE S AR AT 2 e . O R AR R BT AU W S 60 UM AP29 i M ZOR U 1
il 25 0024 LA 55 WL\ S i By i 4 O st S 0 | DD S AT R AR Y R I 28 B 491, L 4 LA AT AR
E AR TR B, 2

FOUL B 15 5T 808 TR U5 M AHE — B R BE B okAh 135 5 51 5 M REAUR RE BT 75 S Hh By
BB SE IR BRIE o MR A% Bt 2 A AL ) 42 1 A A O SR A9 A B 2 75 IE AR B AL B
DA KA A SR U5 0] 55 AR DG 1> B JF SR TR 40 A B . X 285 B 45 b 31 H 9 A A
B 9250 L B S P AL AN 43 A i B iz B A 22 8 %R Ak SO0 B 32 R A A DA K
ATRES AR R R AR A T o T ORTE Kt Ak B AR R R U IR A R L LR B TR AT f
F R BUR RN CR . AP29 15 R AR L U e B 45 n] LUR A SRR L K — P
E A SRR TAEE R . XLl Pk T T O B0 AR R4 A SR S A R R 3t T
Gl (HIBEARAY L TR AR 1314 ZRUE RO RIAE AL B2 5 15 5L 0 g v B By T AL, B FR
FE T 5 22 2R B0E BT A S AL B 3SR . B 3h 4k Ak BT S Bl S5 i B 9 1 JE R RE Bl i

(39 See Bryan Casey et al, supra note 33, pp. 187—188.
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(491 See Toon Calders, Indré Zliobait, “Why Unbiased Computational Processes Can Lead to Discrimi-
native Decision Procedures?”, Discrimination and Privacy in the Information Society, Vol. 3, 2013, pp. 43
—57.

(501 5 LI - Qo] B0 55 05 10 0 TR J Pk —— 2 17 & & B MU 55 30 1 i THE B ST (R S A
4502019 4F45 3 1,55 50.52—53 L,

(513 David Beer, “The Social Power of Algorithms”, Information, Communication and Society , Vol.
20, No. 1, 2016, p. 5.

(523 Ibid., p. 2.

(53] See David Beer,supra note 51, p. 4.

(541 See David Beer,supra note 51, p. 11.
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(611 See Cynthia Rudin. supra note 37, p. 209.

(62 See Guido Noto La Diega, “Against the Dehumanisation of Decision — Making-Algorithmic Deci-
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Intellectual Property, Information Technology and E-Commerce Law, Vol. 10, No. 2, 2018, pp. 1—34.
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Abstract : With the increasingly urgent need for algorithm governance. the right to explanation of au-
tomated decision-making has been put forward, which has become a ground for empowering users and
relevant individuals with respect to their autonomy. the exercise of their technological due process rights,
and the avoidance of externalization and shifting of costs and harm caused by algorithm operations. The
General Data Protection Regulation (GDPR) designed the right to explanation of automated decision-
making in a limited and weakened manner., but it created a combined and reinforced version for algorithm
explanations by recognizing various rights of both the data subject and the data protection impact assess-
ment mechanism. Nevertheless, the GDPR scheme has several limitations, such as the relevant provi-
sions being made in an incomplete structure. leaving ambiguity and inappropriate limiting of the applica-
tion scope. When establishing a localized version of the right to an explanation of algorithms, the position
and function for algorithm governance should be properly clarified. The major elements and contents of
the right should be fully identified, and in accordance with the degree of social embeddedness and specific
application fields. An accurate and scenario-based scheme for explanatory measurement should also be in-
troduced, followed by an integrated approach to governance built on collaboration between internal and

external actors.

Key Words: Algorithm Governance; Right to Explanation of Automated Decision Making; Algorith-

mic Impact Assessment
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