mpdhEsE Poking University Law Journal
Vol. 24, No.4(2012) pp. 742 - 760

L B BE 5 R
B AT

wom

B R RSSO ARG T — A SR Jo A I PR i o AR B R L R
FHEMAT 2N EXE -HNEFTRTRERABRT T HRT S RE S, 12X G8H
BUE A TR SR AR E R T BRI, A - A A, FE 4R AN R
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BRI A AT T AR CE G ) LR R R RRAS U, LA L A A A R A o B X
R R i I SRR A X — 2 BT A B S AR B T B A NS5 Ay iz Sk,
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(1] Merges, Menell & Lemley, Intellectual Property in the New Technological Age (4th cdition) , New York;
Aspen Publishers, 2007, po 1L,

(2] ARSI RUE SR RE RS AR E R, P NEE A R

W SR P A B Ry — e BRI I A A A AR T | A T L 3 W0 Lemley, “The Eeonomics
of Improvement in Intcllcemal Property Law™ | Texas Law Review 75 (1997) ; 989 — 1083; Landes & Posner, “The

Economic Structure of Intellectual Property Law”™ , Cambridge ; Harvard University Press, 20035 Merges, Mendl &
Lemley, Intellectual Property in the New Technological Age (4th cdition) , New York: Aspen Publishers, 20075 Me-
ncll & Seotchmer, *Intclleemal Proporty™ , In Handbook of Law and Economics, Vol. 2| ChapteR,9, od. by Polinsky
& Shavell, Amstordam: Elscvier Seicnee Publishing, 2007 . 1473 - 1570.
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SRR, AT, T35 3 P A S0 B (R 8 B = AR B T I 2 DR FR A 1t
BRI RSB R B E - R EUE T AR Nl Er =6 L2] 0 H, A
BIHEY A B ACTE o SR G0 1 BT A0, FU AT St LU R — B i T S A P ) 3
FOBLALHY , FIINTER AR B R EAKRER A AN ERAZIHE T LM AR —gs
rEERIFTEA RIS (1] A7 8T 0, FRATAY 20005 M BUnh AR 7 R AR ) ALY /=5 R
M JEMT SR TR AR AR & A8 B — 8 B8 T BB i BT o A 4
T BL AR T A R 6 i TR S B (R R AT A A O R R

— AR BRI IS JT R R

PR ) S A2 BERR PR B 0o AR = B i TR S Ry RO , =2 B A By ik e e
PU JLHE SRR LR FE R Zis 2 5 A B AN TR RS2 . TR
IEHYREME T AR B R & O R I ROR BB LA— APk o AR AT R I
LU ATE SR B 22508, B 1E i A BB A AR AR 1 R A28 AJETR AR
NH W0 755 R R B ROARB TS 3 F LUHCREU AT E RN B i FEshiEsh R e Ry
P (Rt E R US VAR R AR X Bl b B8 T — A o SO s AR, BR7E
AT A, R =AU B BE B8 1 ) — R R I = 1 AR Z B (R B 22 57 3R, T2 i T 3
EREYTT IR ER ARG TR AR B R I2 1 R R A 2 R

EIR EBSTEEIE | £E S KE SIS EEENELSA TRAREMIHZ
ARt N2 AR A ANA B | TR E AUA AL — 2 B R A A A A A, 6 )
B ARG B 5% B LB R AR T oo R AR = S (R 5l 0 AT RSl 20 48 4 A W 4%
K B AR G AR Z ] B4R BRI 2 E T i — P E R
WL HEZ AR R R SR WA MU T RIT . — R, AL R
ARl A S QIR AR AR T I, 5 — AP S i, E 2 W Rl s
W7 FEMLEERN b RS HIR = AUE L BT S AR R i FFR= A SR S5 5 “ U (incon-

(3] Von Adam B. Jaffc & Josh Lemner, fnnovation and fts Discontents . How Our Broken Patent System Is En-
dangering Innovation and Progress and What to Do about ¢, Princcton; Princeton University Press, 2006, p. 1.

(4] Grady & Alexander, “Tatent Law and Ront Dissipation™ , Virginia Law Review 78 (1992) . 305 - 350,
pp- 305 = 306.

(5] John Holyoak & Panl Torremans, Intellectual Property Law, London: Butterworths, 1995, pp. 13 - 14.

(6] Sce “The Constitution of the U.S. ", Art. | See. 8 (8), from William Cohen & Jonathan D). Varat, Con-
stitutional Law : Cases and Materials {1 1th edition) , New York: Foundation Press, 2001.

(71 Mencll & Seotchmer, “Intellectual Property”™ , In Handbook of Law and Economics, Vol. 2, ChaptcR, 9,
e, by Polinsky & Shavell, Amstordam ; Elsevier Science Publishing, 2007, p. 1475.
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tive) " 55 “ el (access) " Z A — Az [ 8 ) HOME 46 F , IR P-4 2B M 2 DL HIHR = Sy
ISFEHEN B (RN R AL ) | (EIX R 20 FF ™ 45 T fth A B0 ) BT B, T dn SR ™
A BT R TR TR B £ A AR IV T B T B B AR A B R AR
T, ST IE AR e . 75 2, T R BN IR T R I A R L 28 W b
o, TG H BN T a2 AR B2l (access ) BITTBE.,

BTLL, 8 F A IR 5 52 W= AURI T X B AR T T R H A, 8
FAh, SR ke BRI A R B 2 AR 6 i 5 B SRR RGBT
WA B S ,00) ASTASEHRIM = A& S s ish T 7E T A TRE RS LA — 2 B9 0 #8 R AH L B
PO 2 AT i s R R0 R4 7RG HHE AR B, AR A S i
RIS 7= b BRI , TR AR G, L= T 7 i 5 Hh 38 5 R B 1 ) XSS [ AR AR
BRI AT A 2o 0 ETHR I 7= B & T 50 T A6 s a0 R S Be b AT T AT AR i BE 11
B BRI T AR R A 25 T W XSy, (E EL 4% B 1R 7 B il TR B B < B R A AR S T 3
7O TR R AR R TR I T SR B i . H XA S S A Ak
RERTERY 73 T AW T B IR I 7 By R F AR

TR EE, UL S I0O P R S URFEAT, 3 T B LU 3 F iR = B i
3, 5 WRRCR R 2 AR AR SRR, M g e mE R E HL
AR — 2 A A A AT b ) B R X — o —— BURh T E B A AR Y A
HMWAET FoEEAEM, AN . 75 Washing Pub. Co. v. Pearson” B, FHEBERIETH
TPAT R BRI i 48 A RS 2 R0 gy A AR R E RS R R AR R E
TEL LA™ Mazer v. Stein” AL TELN L BIREE] . 52 T H Lo ] UGB T8 I RURRAL B 2308 5 1Y
SRR R RIEERE FHA SUR e Ve E R I FR e A B IR R AL e M e R E
FHECUS R TREER AR EH IR BN ST B 7 R IR UG
e ST R RIAPE RI3E B 40 . Machlup $A R % FIH1 B 2k T B AT
AR %S, T SE B 2 R AR 35 5 AR E2 2T REAR IR 25 2 [0 0y 04) &
L% Solow BIEIE X BURY " HEAT B AL B SHE T 7 ISR TR AR HL I R AR

(8] Posncr, “Intclleetnal Peoperty; The Law and Economics Approach”™ , The Journal of Economic Perspec-
tives 19, 2005, p. 57.

(9) BABITER R ZH "R AR TR AR B0 L U 77 S drl 49 % AR SE B
T, R T S SR R — e E

(10)  ZATRERRTT R AR TE R TR AR BT A MR #T0150E 2 AR 4 30t 5
117 Merges, Mencll & Lemley, Supra note 1, 2007, p. 11,
12) 306 U.S. 30, 36, 1939.
13) 347 U.5. 201, 209, 1954
14]  Machlup, “An Economic Review of the Patent System”™ , In Foundations of Intellectual Property, ol. by
Merges & Ginshurg, New York: Foundation Press, 2004, pp. 55 - 56.
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B AT R A BN TR P O BR R A T AR R (80% —90% ) B4R AT 015) T X3
56 B — S A LRTE Tk HIROR DT S T2 R OUe b, % E E & B RR AR EIFFET
RN ER IR A R B 1R 16

A, P AR AT A [ ST E IR U b B LR A B T SR R R P R B
fifi b, a5 2 E LR RIS F A AR A B B |, Hor B U S e Je e i 2 L A
SRRUHI B 1 A B Y (2 CARLE T ) (1789 4F) 55 17 A2 MU R 07 B [E 1791 4RRg( %
HEE ) Bir ik 19 B2 5 Z0AUM B9 BURED) 080 ERATR A S E 2], b T A=A R A
PR HBETE M ST AR U190 A SR G B AR T LT T R AR S, AT
BT O a2 MBUARRIY R A)E &S 052, AN IS R EMEREN AT S
TAHHRIV 7= Y 81 1 AR T4 BE Ak, TR s ™ 5 o U= ORI BE 9 AR L W B MBS B9 A
JEE ) L ) 32 A D R = B 4R TR B A

FHE AR R B R R R O R YT IR B R i 2 R AR R
PR ES . BT ERELISEEL A B2 B R HAn X R AR E A
BB 35 2 b TRV B i Ay B B AR HI 2, R B HL R BE A A S, B BT . — AT
ANEEEF TRIE RS, ShL AP, — R A8, B — RIERETFTEIR. H
HEWHIE, AT MR AL T & 18, M T 37 B9 R UL, S TR 7™ A i 7% 3h
F—E B S AR, 2257 M 25 gl SR AN 1T 0 A8 BB B —— A7 S5 By AT 42
e, X MUB I R E S SO . R R BE B SR AL B R ACROET , SIS ALEI I H 2
[A]7F 7E AL 1 58 2 L iX gl 45 A7 O A B9 AR AR — U gs " iR RO T AE. B LA, dn A et
PRI =B FCR AR MR 8 (R4, AN 28 B e9sh o W F TR 5 Hsh, WIh#
P BEE IS TR RO AR P R W RN 2 T L R AR R T AR A
STAT N RE SRS AT A [ 4

Tl At 2 0 AR A B R R RS A B B R A O A AR A R s R (IR sh T 1E
SEE A TR BT T RIR I A5 m AT R B R AR R T BE R T 4

(15] Solow, “Technical Change and the Aggregate Production Funetion™ , Rewiew of Economics and Statistics
39, 1957.312 -320, p. 312.

(16) EEESEZE—GHRE PR T EREERE RN, Ry &, HmaEENE A LN
TE%F&H@IE%&%U&Q% IS0 FEHEEEHE . S Dratler, Licensing of Intellectual Property, Vol
2, New York: Law Journal Press, 1994, pp.6 —11, Fn. 19

(17]  “Declaration of the Rights of Man and of the Citizen”™, France, Art. 17 “Proporty being a sacrod to and
inviolable right, no onc can be deprived of it, unless illegally established public necessity evidently demands it, un-
der the condition of a just and prior indemnity” |, from http; /7 www. historyguide. org/intellect/ deelaration. html, H5
R HH:2010 4F9 A 25 H.

(18] ZMIAFFR (EHIEFAR) 25 HH R 2003 4R, 719,

(19]  Drahos, A Philosophy of Intellectual Property, Vermont ; Dartmouth Publishing Company, 1996, p. 199,
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. &Rt a B RS CEIER] AR AR B R B R T = G 3 B R R
NAEA R, BrRL ANRFEAGH B R B 4 T R BB 3 AR T
BB RS B — BB it 2 AR 2 i BRI B TR A B R
B, & T LR (R R B m a4 A B, T IS = A 8 R ANE . ir T g
ERIATER BRI A BIR RS T B R R, H B — Bk e B s B
W% BT AR MU AT A R B2 SR 2 AR A SRR I = Y R AT HE Sl
St R AR S A g R 2 56 R AT RE AL, FEH R 2 A D R AR
BRAE XU 2T BARRCH e A AR RS rE s R Az Rl EEE
Z R R REAR AU T A M He b e r R I BARTTIRAS - HNR PR B RE S S #E 20 5
AR 5.

T3 A0 UL R B ROR 5 SO RR I R R R i RIR R AR R Bt
fig, TR FOR BB AR DL B O iR A R s R B 3 T AR 2 R 2 R A
FHE R RAEE" 20 E b, s SRR A B RE, S BRMEM A
BB LS (2 i TS B2 e A B M [ IR 3 5058, X 55 B8 B 2 7 BLig BT aft A7
PR ZE R — B —— R B BB R BRI, SR 1032 3 B W R R m A1 AT E L
T At 22 S 7E R A B IR I b7 TR A2 FR (220 08 B8 1 ok m (m) LA A0 AL o 2
BET A RERPERIAT e LR B AT TS R R B R (T DU TR
JEAPEF BT AT LA SR A e R MR, FUA G i B T AR PR B B BB A
PRYT I . A AR B S ASOR R Bir st B G T BE s A R BB 3 AR AT DL
A4 T EERE T HATIERIRM =B Emal . EENA, AR EHEEE
TR B3 FPH = A0 B SR U R B Rl - — B AR A AR B 0 L 1 S R A R A
FRAT A TR AR AR IV 7= oA 08 Ay it 20 R, BE 98 ot AR S A, AT Al o R R PR B B 1Y
Al s B — B AR AR AL — B A R B AT R AT (R R U Ah) | Ak
R B S — R IV R L, (54 2 0 AR AR A (access) AR 7™ 81 & R
B R X AU SR B 2 AR B R, B R B A TR
BA BRIERI AT IE S

L RO RAR R RIRIM B R 2 AT A U PR R R R

FR B SCZ Ayt RRER 1 LI SIRh 7 R AR BRSO B AR P ] i 2 AT IR R

(20] Merges, Mencll & Lemley, Supra note 1, 2007, p. 16.
(21)  Scotchmer, Innovation and Incenttves. Cambridge ; MIT Press, 2006, p. 127.
(22] Sce Scotchmer, *Standing on the Shoulders of Giants: Cumulative Rescarch and the Patent Law™

Journal of Economic Perspectives 5, 1991 ;29 —41, p. 29.
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FIGRAP S T TG R AT, R UUE B AR — B L. WA R MEET G E
PR SEPRAT R, B S 2, S 1 IR AR R AL SRR AT i R R BT B
PR B B e AR B B M RURI P AT S 4P 2 R R T AR —
25 i KU AT, A EARUE AT O R . WED R, R R M SRR A T F Y, Sk
ET RELE N E 2 AT =5 01 R "X — B AR H AT AR PR R B BT TR R
Rk U, AR RS BT B S SEiRE I, 38 4 fth e A7 FRIE 7= 0 3 i i ar
HE THT IR 9 AR R 25, AT 48 3 5 A T e 4. I BD 555 g LA Sh ™ S A i
Wr=lE & 2 AT AR R E,

T SEBUG B RS SR , AP AR 3R B XA — bR B (R R
TR P01 3 AR TR R AR U B 0 25, MATAT 8 A2 (RIS 3 A0k 2 3 808 iU RA
et M FE N (23] B AR R e R i A L Y ZE I b (3 3 ST X
AR (EANHTATIR AR A B 2 S B A g R S Bl , T B AT 3 SR M
FERE , “HIA =01 H T 5 AR & Z IR RIE AR E R, AR
B 2 PR 5 IR ARG A B O T A ), — ELSUR)AE AR AR B 2K A5 T 4 HH 4 s 4
T SRR, O AR B ER 7 AURARAA ( E 2 TR ) BB L, B AR g
G — B RR IR A 2 ZE Wb A i B, LIRS A S A AR TG A AR T (B Bl
FIR T2 (access) ) EUETHAT BAMESER BS54 . ZEJ0EE), DL 1P T B R0 R P AR ) B
LRSI AR A, mE SR AR el WS R, TG R b
B A AT AT SR B R BRI A EE G EBNER . SRRt AN S A
33 ATE TFRECAR =AY 7 208 (AP HO AR =0 1 AR i R e R P B,
T A I e S8 R TF X # < AT 17 2,

HATERRIE B, i3 ) EAn b W B —— LISl B BRIz iRtk oy B o, J
TERLTE TAIRI =4 ﬁzﬁzﬁjzm Hiaé Co ] (AR R 1, B AT — 8 i A 1 ] iR
W= 2 5 BEFR 5B . Arlk, B+ A,
i EAREEAHIA FE*R%JJ}%%J%MEE@E R Y SRR HR I T R, HHR
PR B TR I B I R T G AR E R AR itk . X BRI ELR T
PRI AT e 2 LI D 2R 25 S AL TR 10 1 b 4R AL T K 2 4R B[R,
BT 24 AR R P 2T A 19, TR =R o R O 2 A A A & 25 AR B 5 s (B RIET, 50
TEF AL B S0 A SR PR (RS ) S8 IR T b A0 Firndy o ) e 2, R0 T 7 ¥ B 2
SR AR RO — 5 R R, DI O AR 2 < AR 2 2 S i BEERAE. T

(23] R (BHEHE) LR ik iR 2005 S5, 7 39,
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S, AR BE A AR R M 22 6 B P 5 S AN IERH B S T8 Mt 2ok Ul A HeR g, T
G E R B T BT | LR ] AT AR = 11
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AT 5, (7] 3 2 3Tt AR HE R AR A BEL AL G3RE — 2R, R 2 i AT O =22 T 7 5 < B 9
FU, TR T 8 At 20 #E 40 B9 25 AR .(24) IR ANAR 2252 3 B di 89, o T 7= AL B 4R
H L RUBTIE A S8R T B A < R AL R R 80 %E@ﬂﬁf(%ﬁ%%gﬁﬁﬁﬁfa
i ) L 2 HRUE R A BB R R T TR B S 45 (B T2 A 387wy =) ™
BTX-FE, NTAESBHTH RS MM, iR FTR?FU’E%?%%%jﬂéB?XTE%EH%

BIF B9 78 TE PR AT (26) 3o R BUME A1 37 B9 AR IR A9 AR AU BE Y R4 S i, an i, &

R o 8E Ui 2 32 BIHNR = B0H B AR, < AR R AR B 2 S BT ECR L, R
T8 5 fra Sl 5 R AP R R A S RN 2 R B R 2R S R 27 B LURATE 2,
bR 7R ZEWTE Z AN AR R R B S 1R & R —— iR PR A S
TS SR PRAFZ AL, i O B X 2 AR IN i 22 B At 20 AR IR B B TE < A0 2
SR At 2 AR T B R B BRI 7= A9 R 12 (access ), TS0 2232 1 €1 8 19 980 il
BRI,

AN FEFR AR F A B T SR O DL R SR A R R I P B3 & AT A
ﬁﬁg:

(—) Bl ARIRA

X — R AR R AR D B T TR B R 5 AR AR TE e I 2 e B G R [ R, T
AR BT E R R R SRR T8 2 18 S R B BE A5G, e X TR HESh . 5.2,
EREE B AT S UT 5 I BT A 2 IR B, I AR — A e
W I A AT R R B R AT AR S AR AT B A 2 PR T 2 R . BOAE

[(24] Sce Scherer, Industrial Market Structure and Economic Performance (24 cd. ), Chicago; Honghton
Mittlin Harcourt , 1980, pp. 445 —455.

(251 Mencll & Scotchmer, Supre note 7, p. 1476, S|P ESHNHERSEETHT.

(26) £ B BE A EE A R R o O o DR A A AR A 0 B, RARE Bt BT B 5% R A9 18 7 ( See Samuel-
son & Nordhaus, Economics (18 ed. ), Columbus; The MeGraw — Hill Company, 2004, p. 5) .. ¥ ZER
PERIRIE T A | a0 R AR 2 BIPR ), R TH AR R Ll LR P 7E e )5 B ia H, AT
A ERA TRGSEFAT AL, AR k20 ER B, T2, R0 Ak,
AT HIIR AN 2252 B Iz ZE W EE B .

(27) Moerges, Mencll & Lemley, Supra note 1, 2007, p. 13.
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(Z) Bl RESE

TR 0] BE W S m ol b i AT T X PR RIS, Btk , 3 R S B AR AT L
B B ELUF ZRE LA, di TR SR AR SR N R R R R — A
TFERSBOZHA R M, A R E R R, = REE — R HIRHEE Ta%
A, 3 TR, Q1 & A R, AR AR oA i S dr HoR | (k0 5
ook X T4 =FuFIE Qi FaEd X B {7 iiE , R R AR # LR ks iy
i (B R TR PR B A AR X RRE R R TR Ty, BB R
AR RAR  EDA BLAR AL A 3T BiE AR B RPN AT MR AT RE SR AR 4 %
PRI, SR 2 1 e il RO B3 3B WA B R R 25 3R IR B A, RA R R EE T Mg
DU A 2B T TR RAL A i GRAP BT L R R AR AP B R R — B ARACT FUHREAR
BliE (28] SEF GXMIRA T WA BRSO i —— LU < AL AT A AR
FEENENS FAEE T, HE SO AR, o0 AR BTE AR B 2 R T R
g BB R S AU R R O — TR I PR R AR R AR LR
K MM ZE R AT RALZ SRS AR T — N7 B9 e REASAS BE B B B0 U, T i 2 1 AR 7
T B RE B ARG L FIALEIIE L 1 IR L Bl 5 i 07 ORI M 22 X T
W B — R

U A O , A X I I B LA SR e B P B v A BT o R B R R
FRARRE UL A H R G Y, A SCH B R T U At A R A 5 R AT IR R
FOHLN g3z 177 FE R A TR T IE TR B AN TN 7E i S5 S i A7 4. fRE
FH— A, A TA RTERR AR B B AR, MR 738 7R HR= AN 1728 AL O i 3
i & rPEA .

= R AR AR BRAR AR AT
AR P RE # Z AT PR R 8 Z LAl

HY TR R 7R BE SRR RITH ™ i B AR T L e B BT b ST R Y, BT
LAiZ A M AP A 5 — EL AR BLE AR 25 5 0 26 25 2 18] B9 3R, 0 i 3 AR TR T2
BT TR B S, A A BT 2 3R Bt R R Y (B TR T A2 B
W B TE K sl DB R AR SR BN T 3 R MH B B R 2t A AT B9 AT
TR AT AR PR BT AL AR A R E AR ALY A B i 3 R AT
SRR AR T T AN =0 & 15 2l , DR B AR =R, — QB F 2 S5 T,

(28] Sece Landes & Tosner, The Economic Structure of Intelleciual Property Law, Cambridge: Harvard Univer-
sity Press, 2003, p. 357.

- 749 -



bk 2012 £ 4

HAMREE DA R A A2 W R R AT ; B4 RIIAFEEHE
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WA TG (A P AR A, Bt L AR R =g 5 o4k (29
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AFTATA AR B A TG R, RE RS T S EE AU R SR
HAH A S S8 LB R, AR T 3% A A AT A iR s 0 SC 8 7E T AT I B i 3 52 5
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FAER A TR R Ry AR, R RR IR E” R R RS
B THAM &1 B E THEHE TR A S F Mg, B izs S o @mag a7l
M TR X MER T 0 LB R - (Cx N) >0, —IRORBT R iESh A B EE R

FA AT LA 73— A1 BE SR A1 IRV | TR MRS B — b B 2 R B, B E
TN EF A R R AR AR 0N /N R THRAT RIS T & — TR 1
FT, U Tl IR R /N BB 4, R Al B i AR i % (th DT 25 ) R % 1/N
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T EEENAL A CEN) /DT R/C, LA sh I E FET B E . R AT Mt

[(29] Sce Gordon, “The Economic Theory of a Common Property Resource ; The Fishery™ | Journal of Political
Economy 62, 1954; 124 —142; Steven Cheung (FRFLE Y, “The Structure of a Contract and the Theory of a Nonex-
clusive Resource”™ | Jowrnal of Law and Economics 13, 1970 49 -70.

(30) B TIRUEAER] X EATRA IT A AR T T e E = fdae i, A i+ i
G
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