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{2 Bahrain-Measures Related to Trade in Goods and Services, and Trade-related Aspects of Intellectu-
al Property Rights. Request for Consultations by Qatar, WT/DS527/1. 4 August 2017.

£33 Saudi Arabia-Measures Related to Trade in Goods and Services, and Trade-related Aspects of Intel-
lectual Property Rights, Request for Consultations by Qatar, WT/DS528/1, 4 August 2017,

{43 United Arab Emirates-Measures Related to Trade in Goods and Services, and Trade-related As-
pects of Intellectual Property Rights, Request for Establishment of a Panel by Qatar, WT/DS526/2, 12 Oc-
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(63 See Hannes L. Schloemann &. Stefan Ohlhoff, “Constitutionalization and Dispute Settlement in the
WTO: National Security as an Issue of Competence”, The American Journal of International Law, Vol. 93,
No. 2, 1999, pp. 424—451.
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(123 Bryan A. Garner (Editor in Chief), Black’s Law Dictionary, 10th Edition, Thomson Reuters,
2014, p. 663.

[13) See Justin Malbon, Charles Lawson, Mark Davison, The WTO Agreement on Trade-Related As-
pects of Intellectual Property Rights: A Commentary, Edward Elgar, 2014, p.786.
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(173 See World Economic Forum.,“Global Risks 2018: Fractures, Fears and Failures”, http://reports.
weforum.org/global-risks-2018/global-risks-2018-fractures-fears-and-failures/ ., fix J5 Ui 7] H #1:2019 4E 4 H 20
H.

(183 Z: D vfov [ 3807 ) ) . 307 PG 22 [ ol 42 . RO AR AL X BB R & 2 Bk iR 7, http://mil.chinanews.com/gj/
2018/12-06/8694420.shtml, fJ5 Uil A #2019 4F 1 A 25 A,

+ 821 -

www.chinalawinfo.com/ www . pkulaw.cn/



AN EE 2019 £ % 3 M

T R 2 A B AN R - TRIPs FhE ) % 56 A Ji ) 55 544 i B2

(TRIPs P VA E WTO B O 7 788 AT FIP™ A B O 4 55 04 3 7 vp al LA G 2 b
e PR AP SCS5 o 3K Tl S35 1) B8] I 435 1) B2 R 451 A1 L Ty R 1] S0 R 2 4 5] A1 A . Herh ) BE 49
AP I8 2 HR P ALE BR AR 3 b 0 BAR B Ab a0 7E UL 5 AH DC AR | FIAL R AR AL S5 AL A b AR
E WY BARBIS . Dy RevE B A 248 O T & 25 [E 5 AE 1o W N W DR B 50 53, I TRIPs P 5E )46 65
ZMEE 66 ZXMHE. 5 GATT Al GATS AH . TRIPs B & ) AT B #LE X R 7 AU 3
FLAT i 5 SO — A5 A 1 2 S CTRIPs Bh e )L E i i BE 1 ] 0 B ek 3 . &8 2 491 A0 04 Dy
— N A SN AR B BT 5 0l S 1 A1 B B A L 38 B P TRIPs B ) IR I I A
ZERVAAR AR . PR, TT LT RIPs B ) 9 56 4% 5t 0] Fn L A4 il BE s 2% o 037 AR 4
1) 22 4 i A EA T HRGE

(—)EREREN

1.3E B AL R )

(TRIPs PrE VRLE T 7"k 1 A 5 A0 Ji 0] Y T R 1o 38 D DU 00 e 2 I o 8 Ji ). 3k 794 0 i
N e NES B o1 BT Wiy 3 e NG S 2 B e o Y A e N E e e Il S S R Wy ' ' | NSRS
(TRIPs PprE Vo 73 4592 Fx bt Ae B 1 [ Ao 288 R0 i 2 0 7o 308 58 by 0 0 1 4810 4rb o 52 BB
o TR B R LA T, — SO R 50 SR M — S PR sl A g 1 i T R E [ SR R A
B NBARR = AT 150, B 55 TRIPs Br i ) R B f7 38 A e 28 A5 18 R A AT B9 1B T .
FIR A 38 AR 27 B Sy LR (51 7 3k o i b 06 IR 4038 ) R e T R R TR L R R R
VR AR A i WA B TR R A R 55 1 R A 5 D s R R R R A G R AR R A
SRBHL R SO R B Ml RS By QA AT A8 AR T FLEE 2 W) o th 1 AR AR T
By ot TR B AF B KT A LR A HE AR T C190 Ak 2 R I R Sy R A 4 AT S
MEAC TR IE B GRS R S M EE & . — HA A SUR 0 TR R 45 AR 2R A 8CE R 7S IR
THA I X8 R A L WSOBCRA 2 1] 7 it B B AT A R B B 22 L 5 1 K 2 2k R AR — e, (200 X
TR £E A1 5 45 A0 S- A 7 A VE IR S MBS R DA SRR PR AR AT D, 3% AR R 22 K BT 2R A1
FESUAE X AAUE — A PR HER AR TR R, B2 — N R K% ey e i, (21

2.3 W &R

BRI E WTO WEEAF N Z — A ST 20 R G i 2 b A 5 58 T i i)

(19 S W5 5 A G (1 52 5 (R ROk - B BOR ] 28 4 3R 45 ), o I 5 3R B SR AT R &
P, 1R RAL 2018 4RRR L5 126 T,
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[24] See Marta Iljadica, Paul F. Scott, “Intellectual Property and National Security”, Journal of Intel-
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(32) UL E RO B B S BOR AR S B — IR R R S R B (R B 2 5l fFE R
W )2018 AR5 3 1,58 44—45 TT,

(33 See WIPO, “Exclusions from Patentable Subject Matter and Exceptions and Limitations to the
Rights”, p. 42, https://www.wipo.int/edocs/mdocs/scp/en/scp_13/scp_13_3.pdf, &) ihm H #].2019 4 4
H20H,

(34) See WIPO,“Future Work on Patent-Related Flexibilities in the Multilateral Legal Framework”, p.
18, https://www.wipo.int/edocs/mdocs/mdocs/zh/cdip_10/cdip_10_11.pdf, & FViA H #1.:2019 4 4 H 20
H.

(35) See UK Intellectual Property Office,“National Security Checks on Patent Applications”, https://
www.gov.uk/guidance/national-security-checks-on-patent-applications, /i 140 H #]:2018 4= 12 A 24 H,

361 See WIPO, supra note 34, p. 18.
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(39 Z WK [E 5 5 5 K R 2 WA 4, WL RTEE C90 L 5 536 L,

(10) S WA BT LLSE R LAY AR W 28 BLE R R A AE WY v R
SE AR G ARTE 2010 4E45 1 101,45 87— 88 UL,

(413 See Zack Struver,“History of Compulsory Licensing Statutes and Legislation in the United States”,
https://www.keionline.org/wp-content/uploads/Struver-CL-History. pdf, #x 5 i 10 H #: 2018 4F 12 A 24
H.
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WTO 43 e WL H (Dispute Settlement Body, LA F & #8 DSB), 3£ 1998 4E( LAk akik)
55 211 25 Sk SEBR FA T o i CLBOR A E R DR X S [ 8 AE DGR e B H U Y R A i
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(443 S UK BRI L« 35 [ b gu i R 0B A - X M s N ) 26 [ [ K& A R LR B hetps s // www,
huoxing24.com/newsdetail/20181225192203299732.html, & J5 i f H 11 :2019 4 1 A 14 H,

(453 United States-Section 211 Omnibus Appropriations Act of 1988, Appellate Body Reports, WT/
DS176/ABR/R,2 January 2002.
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FEGATT B S B T 7 R % B oM 4k b 4 REHKIE GATT1947 5 23
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(46] See WTO,“WTO Sets up Panel to Review UAE Measures on Goods, Services IP Rights”, ht-
tps://www.wto.org/english/news_e/newsl17_e/dsb_22nov17_e.htm, /5 i H#H:20194E 1 A 15 H.,

(471 United States Export Restrictions, II1/28, Decision of 8 June 1949.

(481 United States-Imports of Sugar From Nicaragua, Report of the Panel, 1./5607-31S/67, 13 March
1984,
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(503 GATT,* Analytical Index of The GATT”, pp.603 — 605, https://www. wto. org/english/res_e/
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(513 See Contracting Parties to the GATT, Basic Instruments and Selected Documents Supp. No.29, at
23, 1981 —1982.

(52) See Hannes L. Schloemann and Stefan Ohlhoff, supra note 6, p.426.

(533 Russia-Measures Concerning Traffic in Transit, Report of the Panel, WT/DS512/R, 5 April 2019.

(54 China-Measures Related to the Exportation of Rare Earths, Tungsten, and Molybdenum, Panel
Report, WT/DS431/R, 26 March 2014.
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(58] See Hannes L.Schloemann and Stefan Ohlhoff, supra note 6.p.440.

(59) See Hannes L.Schloemann and Stefan Ohlhoff, supra note 6.p.440.

600 HKA [ B2 by 15 e B S AR A DL I TE (90,55 921 B,

(61) S WA “HHLLIELHET WTO %2 G 4NN F 7, Cll 78 R4 2 iR (I 4k S B2 R0 )
2015 4F46 6 1,48 106 UL,

(621 See Peter Lindsay,“The Ambiguity of GATT article XXI: Subtle Success of Rampant Failure”,
Duke Law Jouwrnal » Vol. 52, No. 6, 2003, p. 1286.

(631 The Argentine Republic’s Request for Annulment of the Award for Sempra Energy International v.
The Argentine Republic, ICSID Case No. ARB/02/16, 29 June 2010.

(64) 2 L3 75 T « X3 3% Bp 5 v 09 I 3D Ak 5 P AR P AR IR 2 Rl R DI R BB (i
FIWFFE)2011 4R55 2 1. 55 19 TT.,
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(651 2 DWLAREEFI . [ By 5 o 0 BOIR Pk 5 R A O 387 C E BRBUR BFFE 92018 4R256 2 1,50 12 BT,
(661 2 DLAn[HG .5 5 L 25 60 U7 AN 8 9% 4 o it DR AL o0 A0 S B 5 EA 7L R BR IR AL IE IR ) 2018 4R 4f 5
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PR B AR AR P BT B

(—)B&EREN
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(68] See Wesley A. Cann Jr.,“ Creating Standards and Accountability for the Use of WTO Security Ex-
ception: Reducing the Role of Power-based Relations and Establishing a New Balance between Sovereignty and
Multilateralism”,Yale Journal of International at Law,Vol. 26, No. 4, 2001, pp. 413—485.

(69) See Michael J.Hahn,“ Vital Interests and the Law of GATT: An Analysis of GATTs Security Ex-
ception”, Michigan Jowrnal of International Law, Vol. 12, No. 3, 1991, pp. 599—607.

(700 S ULsk A AL, WG ECLD 5 14 UL,

(713 See Tomas Cottier, Panagiotis Delimatsis,“Article VIX bis Security Exception”, p. 9, http://ss-
rn.com/abstract=1280218 . &5 /7 [n) H #1:2019 4 4 A 20 H.,
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(733 See Bryan A. Garner, supra note 12, p.808.

(743 S WG MAERLA) - F BR vk L 2507, Sl W7 A6 33 C R Ak % 01984 AR5 4 11,55 54 T,

(75) See Tomas Cottier, Panagiotis Delimatsis, supra note 71.

(761 See United Nations Conference on Trade and Development, The Protection of National Security in
1IAs, UNCTAD Series on International Investment Policies for Development, United Nations, New York and
Geneva, 2009, pp. 81—83.

(773 The Republic of Nicaragua v. The United States of America, I.C.]J.Report, June 27, 1986, ht-
tps://unctad.org/en/Docs/diaeia20085 en.pdf, /)5 Pl H]:2019 45 4 H 20 H,

(78] See Wesley A. Cann Jr., supra note 68, pp. 440—441.
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(80 See Wesley A. Cann Jr., supra note 68, pp.413—485.
(813 See Wesley A. Cann Jr., supra note 68, pp.413—485.
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(821 Sece John H. Jackson, William J. Davey and Alan O. Sykes Jr., Legal Problem of International E-
conomic Relation , West Publication, 1995, pp.985—986.

(831 See GATT Council, Minites of Meeting Held on May 7, 1982, GATT Doc. C/M/157, June 22,
1982.

843 See GATT Council, Decision Concerning Article XXI of the General Agreement, Decision of 30
November 1982, BISD 29S/9, 2 December 1982.

(851 See GATT Council, Minites of Meeting Held on May 29, 1985, GATT Doc. C/M/188, June 28,
1985.

(86) See Brian V. Kennedy,“Law and Its Limitation in the GATT Multilateral Trade System, by Oliver
Long”, Maryland Journal of International Law . Vol. 11, No. 1, 1987, p. 127.
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(89) See Tomas Cottier, Panagiotis Delimatsis, supra note 71.
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Abstract: Article 73 of TRIPs regulates the security exceptions of intellectual property protection.
Under the traditional concept of national security, there is not much room for the application of Article 73
on security exceptions. However, with the scope of national security expanding, the understanding of the
provision needs to be adjusted. According to national security exceptions, TRIPs can be applied from gen-
eral principles to specific systems. The "Qatar case" has caused a heated discussion among the interna-
tional community on intellectual property rights and national security, including the reference to the secu-
rity exception clause, the application of the WTO dispute settlement mechanism, the nature of Article 73
of TRIPs, and the specific nature of the dispute. The application of Article 73 of TRIPs shall follow the
principle of self-adjudication. which should also be limited at the same time. Against the background of o-
verall national security, China should also pay attention to the relationship between intellectual property

rights and national security, and make corresponding adjustments in law and policy.

Key Words: Intellectual Property Rights;National Security;Security Exception; TRIPs
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(941 See United States Trade Representative, “2015 Special 301 Report”, https://ustr.gov/sites/de-
fault/files/2015-Special-301-Report-FINAL.pdf, B /5 4m H#:2018 45 11 A 20 H,
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