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i E ARHMROCNBABETARG NG L4 24, %20 B i H A
HHEHEHEH NG H T LM EENHETE, REAGREAEM T HEAHENE L, T2
BRAY W IPHFE, IREFEEASERALRE TN EEEF 5AFAENR
HLUBEH AT B R E LR REMARERE, XSHTEREHFEROAEHR, L0 H KX
PRI EEERGEORI., FEHEELSB T EHE AT T AAARS LS R AKE T
EMEE FERBEMRGH R LAERANLSER., B2, TR FREFRE AT
FEHREFRERFORENH AT L ELEZFAEMUS B FIFL A AZQ M ADRALH ,
ARG RA LEERA S0 ZANRERTFRE,

X8 KRR ThER HEERR ZERKAXE BFHRENLH

— AR TR ik S T 5 DR Pk 22 (8] B DR A R 32

AR ORIG” — T AT FEME A S A2 BT H OO A 2 R SO B R
BN —FFAE T LR E TR, C10 Skl & [R) 9 B A ) T 14 T 20 8 R A b IX A0 76 B 52 5, O
Jrfeik =Y, (20 B 17 AL )n I, 2 BRI R AR = 8 A« 25 R (Edward Lloyd)
A HOIT LB HELE P 25 T RS Y . et LS AL T B 18 #1055 5+ (Lloyds of Lon-

xR R FAR A BRI . A SR [ R AL BRI 410 H PR A R BUR AL S R E 57 vk B s S ) (I H
5 15BFX176) i 4 .

{13 See Kenneth S. Abraham, “Four Conceptions of Insurance”, University of Pennsylvania Law Review,

Vol.161, 2013, p.653.
{23 See Kenneth S. Abraham, Insurance Law and Regulation, New York: Foundation Press, 2010, pp.1—
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don), 037t FOREG IR T 152 B o HX MR OR A0 -5 52 8 XU 19 18 B 285300 o 4 IR B
b B FE AT, C 4 AR B T R B AR 1 FE R IO T L AR BS  An g (1745 AR L
{RE5 75 ) (The Marine Insurance Act 1745) , Ph R HA7 40 B4 & SC A9 9 E (1906 4 1 LR B i)
(The Marine Insurance Act 1906, MIA), R )5 #0104 s AL H&E H Filg F AR (B H
S R A AR v b ORI I S A I A T DR R R T A AR, €5

PLAZ 2 AR AL G AR 6 5 ()05 2 30 A T o A < G — X (R B AR R A, C 60 X stk mp
AE (0 B2 < VR B TR ORI 22 5 R A E AR S B2 Iy H B A AL SR T, X
Tl 25 B E N7 VR HLI 7 S RPN R GE M A PR JBE o G IS DR I 1 19 20 S0 o 44 0 0 I T e e
SRy RE AR TP S R R R I FH Y 285 B 91 4 G T PR G ) 4 A R, C7 D H IR AR A Y i TR AT RE TR
T 3R B ARINTE A R 5 28 S oy ORI B AR X 55 35t 7 . 72 MIA BT 94 A 1Y 385 38 3 B8 0O
JCFRY IR AR s 5 P IS DA O 7 a4 R T PR B A2 R N ER AR N R PR BB &, HL 4%
PRATEBAR B H . BRNEENZ 55 I SE DR R AR A . 1 HEXUR RO . T AR 6 A
{CRE R 15 PR A 25 R0 T fife IS S I o e 7 U7 B 2Z A, S 22 Ak TS W i 3l v 3 DR B AR B AR O
PEAG LA R PR U B, O30 PRI S i 5 A R R AR AR TR AN LS BATIE
L A AR B N XS5 e . 90 H T R TE 2 O B RS . IR S S YR I R
T3z A s i PR RS R PR AP R B N o SE A B TR R Rk i AT AL
RE 1) P or A $ At s 220 O, T ELORBS 8 T M A I X I R S b S R A, N
N HATHRE S W4, L0

B B 228 HAEAR UG AR BS 2:  Or 7 B AR TF B B d B A v . 5 0, I DR B N 2 A
AN NIRB (AN 55 & 4D % 8 S LA B R 28 KRB, IR FE Ll FIH L2858 58 ) 26 07 T K =2
RN BH . SR FEE B ARIPORE 5 15 B8R 5054 i 60 R S e A S 7 N
FIRB T B AR AT ORI s 1 JXURS: 15 JE %) 28 0 b 7 i O 6 500l 0 Qe I R e A 7 B @ e A, < B

£33 See The (Ireland) Law Reform Commission, Consumer Insurance Contracts, 2015, pp.1—2.

{43 See Robert H. Jerry I[. Douglas R. Richmond. Understanding Insurance Law . Newark: Matthew Bend-
er & Company, Inc., 2007, pp.14—18.

{53 See The Law Commission and The Scottish Law Commission, Insurance Contract Law: Business Disclo-
sure ; Warranties ; Insurers’ Remedies for Fraudulent Claims; and Late Payment , 2014, p.8.

€63 Ibid, p.9.

{73 See Jacob Loshin, “Insurance Law’s Hapless Busybody: A Case Against The Insurable Interest
Requirement”, Yale Law Journal, Vol.117, 2007, pp.479—483.

{83 See Mark M.Bell, “A Concurrent Mess and a Call For Clarity in First-Party Property Insurance
Coverage Analysis”, Connecticut Insurance Law Journal, Vol.18, 2011, p.78.

£93) See Nicholas Leigh-Jones, John Birds and David Owen, MacGillivray on Insurance Law , London:
Sweet & Maxwell, 2008, pp.435—438, 480.

(10J See Herman Cousy. “Belgium Insurance Contract Law Report”, in Helmut Heiss (ed.) , Insurance
Contract Law Between Business Law and Consumer Protection , Zurich: Die Deutsche Bibliothek, 2012, pp.82
—83.
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S0 3 S A X TR A E R A 2 AL AT 20 i AR T AR AL TR R R A R B o b Y T
b7, OO — AL TR NS S A F . X R AE By AR Z R RE T A B S BT IR Y Ok i
PRI T S TR 32 i AN MR RS2 R . IR A0 CHEA% 22 5 iR 1) ik 2R R 2 5 0% 22 ik R
22 (RAT GEpR 4 Bk A 2 51 200 £ ORI 15 ORI A v BT 48 1 IR AE o LR ANHE 28 1T & () it
HE LADFA I 0 S DR B il 18 5 2, HORE A1) T 0 S B AR A A% 1 0™ il o X0 6 00 56 9 2 2 TR
N A e AR o & LU AN A 14 3l 7 s B 2 R AR L0 5™ ol B AR I B R B T 7. B
HL o BERR O A A B IR I 52 5 4% 3 ) B B 23 32 BR T 58 5 BE 1 55 ) AR i Al L Sk B, 12
X — Tk R )RR e 4 v st (A B B IR DU R IR 2 5 RIS 2E 5+ LA B AR TR 5] DL £ 5
7 i 18 B A R R R AR B B 2 T L G183 I 4 i AR S B Ml KUK CE i A 2
MR AL ) « HAHE 2 BEIRARAT AR Lol SR DI S50 8 65 ) K ke 5 45 BS54 (9 50 OR T
BRI 0 WA AT R X R D NSO AR KRB R Al , B 5 32 R TR
I8 N T FH D 452 oy il 2 T 1) FEE 0 PR AN 2 F- 28 B 45 2R o U BRI 19 T BB A Jmy BR T 38 e vl
B T A B R 1 R XU T TR 8 22 R A B0 R A A e A O KU RS B S . RN AR
AR pF ARl R AW 2 HERAE TR EEZ T 5 35 2 A8l i R HIL il 52
e F B T A XURS: o PRI 5O T A B N BE A 76 XU B SR 5 JE AT 7Kl . X RS . IR 50 1Y
R ) L A T R 20 S AR R A 118 IR O o SR A 2 PR B P DG 98 ot 5 TG DFG 95 W A 3
TE BB A2 JC HL IS8 S, BE b fR I BT RO 2 2R A N AR A K i T b i ) A 3L )
ity » PRS2 35 38 0o 2000 DR N RE LA BE AR AR IBCZ 877 iy o T4 T Ry = A Ml 70 B8 B XU =2 4h
FREIE 75 B B 2 S I DR IS N RE B (R XU A B AR 55 n AR 5 A f) XU, B 91 452 e ke 5 Bl
FI T 0D UG, o 0 288 R 0 AR B S A TR (] s S 3 3 3 SRR I 7 i A K A
A PEAL) ST BEOR 65 B -5 O B Y 1R =2 18] BE A S R Y ) el 2 2 ) 3o A0 2 SR A I S AR I 22
S M F N 20 IR A5 E] . BRI A% G0 ORI 1 20 ok BE 2 me ARG ORI T 3 1 2 e
MR BEA BTSSR A7 A A4 B 07 A A b . B R AES Ryl & Ak A 2% 3 15 9 %
JEARFFIRIAE 7, L150 Jy 7 FoRSEBIE S, 12 Be #3000 fifp B 05 L IX = BORCHI 45 R 19 R OR )
SEPE . PRI S — 0 AL B A0 AN A 5 40 2 XU 9 AL A M 1 Il 0 XU B B 2 PR R
RS N U3 3ot 52 A 7 DA 453 2k 6 72 1 i i 3L AT IBCER Bt Jhg 36F A g b o2 7R o 4 5 20 £ 1R
N o RPBUBAFE D T 2 AR R 55 0, U AR O DR B A R P9 453 5% B, DR It of
T 0 R DR 2 A 40 XU 2 P IS Ml 5 B B . T 4 2R ) S B E AR AR B T AR
NHYIX TR T2 S 1 o B s BRI Bl 2 DR 4P 32 S0 5 o 408 41 37 25 5% T 0 IX 43 TR 26 4 5
Tl A ) S PR BS: 9 AAR 5 15 7% P o ol XU S g A S 5, O i S T T R i I o 2 4R R Y

(113 The Law Commission and The Scottish Law Commission, supra note 5, p.7.

(12) See The Law Commission and The Scottish Law Commission, supra note 5, pp.12—13.

(13) See Rodney Lester, Consumer Protection Insurance. Primer Series On Insurance Issue 7 (The
World Bank), 2009, pp.2—3.

(14) See Kenneth S. Abraham, supra note 2, pp.1—2.

(151 The Law Commission and The Scottish Law Commission, supra note 5, p.7.
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LS X e AR T BRI 5205 A A AU

A LA B 9 DR AP C AR A Sy IR B SR T 0 2 — o X — AR H AR Y B R 1 e
A IRE B 55 1 A A S i SR BRI oK . AE— R A4 W L PR Sk BB B b AR H A 48 T 19t
200 39 I 1k i A5 D U A A B PR AT Tl R B A A R S5 C60 R AT
BRI V5 B B 0 S 55 2 BT SC 55 BRI LR B8 AR 7R IR 3 BT 2 418 B 22 10 05 8, vk e A 1A 00K
REE A F R A SR BEE R . B 20 a2 fF B, & B AR I T 53 kMR e sL g, CE
W5 o 37 15 8 W T B R R I AL 1] 5 SRR AR BB i 55, 2008 4R TT B9 18 1R (PR B &
[FIVE DA 7 25 IR AFIIE , 1 AT <1908 AF LR I8 G [R] 32 )Xo st J JE 1 5

(B3 — D7 T 5 S 3 S0 20 THT X AR AR XU, 22 A S BOR PRI R . BIEEAS A JE T 1
b H 8 LA J B R 6 N 4 25 TR T 8 o 40 PR I 52 B 1 B A 40 (H TS AT 5 A i 02 o 1%
GEHY LARS % Rl XURS: D B 09 £ I8 58 53 A5 SR HAT B 2R 2 PRS2 i —— 2 /D L BT A AR Rl X
o i s 10 o PR B AT o . T AR MR 52 S B, Sk R B = AR R RS IE Y . TE R X
AR B S B AR e 2l AR B ] 9 S B — Tl RS o R AR L8 I RO 8 R
{8 PG48 0 S X A Al 1 o i R M R - L B S TRD 9 2 A R A 4 e T 2 A R
s eee e B — A AR A AL A [ U N A 0 B 1) BR300 5 B o T 4 = /MR
— 7T TH B B AR LR S 75 R N A B L . ORI (] A AR DR Y R A 0 I T LA B AL
RE” s I3 —T7 T PRI 25 BEAE 52 e PR PR T R A iy T AR DRI Rl 457 C190 T S
T B TH B U 9 R L LA DR DR B 7™ i A 5 SR AS DR AR v . 3 0 A 1) R B it
AR L AR 3 L e A A S AT g 45 R B 2w A o L AT T A
AT B T R B T ik 350 P 014 58 2 DA o 0 A 9 9 DAL 2 R 2% TE A T e Ok PR AT
Wy SIC AR I F) B B 3K T 5 L S Aol R R 0 O 0 e DU, A0 S0 A A5 B 0 XU, 2 5 | it B
A A 7 o R PR 7 R 0 L C200 IR 9% T 3 2 Ah L 0 T RE A A ROH ) 5 o T R
8 R Ml PR N5 33 D) e /A P B8 2% 3K 45 R 6 N P 7 — 2 LA A AT i 4 E T R . e
PRBS & [FVE AN A AL 05 55 0 938 OR3P 1 22 ) AR

T R B DR SR A AL AR e A

(—)EMHEEERPERHOARLEZEN
BRI B 3L A RN R IR 1 BEAT B i N TR A 2 S Y e

(161 2 W PO SR (OB B )3 ) T S0 SR R B AF 1, AL U AL 2002 AR R, 35 585— 587 B,

(173 See Helmut Heiss, “General Report”, in Helmut Heiss (ed.), Insurance Contract Law Between
Business Law and Consumer Protection s Zurich: Die Deutsche Bibliothek, 2012, p.37.

(183 See Herman Cousy, supra note 10, p.86.

(193 See The Ministry of Finance, The British Columbia of Canada, Insurance Act Review Discussion
Paper, 2007, pp.3—4.

(20 See Rodney Lester, supra note 13. pp.2—3.
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[ 70, BV — A TG 2 ) I 2 N7 (Bl /0 X3 1 1 ol R 6 02 1) 19 B DR B i . TR AR
2 b AT 28R KA A AT R AT 2 X I B 8 X 53 5 1 2 58— 3k FH B — LR 6 75, f81) G 9 K )
M3 P A (R 3 S P A R A AE ASGE T 9 A0 R R R ALY PRz N
S BTV B R B RO . BB T XN DR T R B T S0 R Y UL AR T O Y T ORI S i
) 2 WL 2

1982 4F , W ) 076 A oA 4 2% 01 45 8 R BUOAS DX 40 T 2 PR I o < A SR PR I — A vk v 558 A
FERIOARAN 2% T NFEW N A V57 ZHEAAZRERLER WA ZRK L
HKo J R ITAIZ 20 N DASkE S 04T VR A T 7 A 4 TR 2R A% 75 A4S, AT DL 2 56 T I A fR
B[] By — 5 7 B2 1 19 R U] 5 LA #) 98, ts mT R DAL o S 7 R U R 5 22 A A Y X A3 R T 4
.7 C2 — NS ST P IR B AE 1984 R A R ) . (HBLSCR Lk RS
ANFEHESSAE T T X P2 AR IS s X 43 . (1984 4RI & [FIE D3 21A ARG T8 R A& F
P iE 55 W [ BARIZ AT R AR WIS T T AN B i # R N S b 21 2 80T 26
IR, B EAGE T 576 700 iR 6 & 8] 7 (Eligible Contracts of Insurance) , X — AR iF
#1985 RS A A L 3% ) (Insurance Contracts Regulations 1985) fi# B W AE 1~ AN A &M 3L
AR DR BS: o G0 52 G W0F 7 DR RS 5 R AT DR, 22

3 [ £ N S2IE BRI T8 98 5 R B (EL 3 50 32 A0 AR S KLU L = 52 b R 2E
MO T X . — A2 E 2R A (Sophisticated Insured) B, 55—~ & 6 2 B AR B A
B ERIRF RN . AT AN A BRI ) — S A1, RIS S p LR 28 20 NS R AR A AR R R
O3 BN REE PSR RS . 5 ARV e LA o DR B A BRI T A e B ORB R A 2 E
F T TRl A DR N5 R 86 3 2 5 1) BT 457 O AN A ), BRI 25 B 7 A % O BRI T LT 9 2%
H 5 R S AR 2 B R AR, (280

8 ] D0 5 5 X O RURS: (Large Risks) 5 #AE XU (Mass Risks) (4 X 43, % 7 2 & 42 L 12
1o B AL T — Bl M AR LR KU (4D X 43 R M P B 55 0 28 5 AR I i % A2 . B R XURE 45 [ By 4%
PR H A AP 2 H s R 8 T IR R . IR SE PR 32 29 | il LA K%y
PRAPBCAR N Y B 19 R IF A I8 T B R KUK &[], C24

1T ST DL 98 52 T T 9% 8 R 86 L 40 R A A 0, R e B R Pk B ] T ORI
6] o A8 G o T 9% 5 [ o v A 1 2% Y ) 0 42 O U5 P T ORI & () T RE S BUIR K 11T

(213 Australian Law Reform Commission, Insurance Contracts, 1982, p.15.

(22) See The Parliament of the Commonwealth of Australia, House of Representatives, Insurance Con-
tracts Amendment Bill 2013, Explanatory Memorandum ,2013, p.23.

(23] See Jerrrey E. Thomas, “USA Insurance Contract Law Report”, in Helmut Heiss (ed.) s Insur-
ance Contract Law Between Business Law and Consumer Protection s Zurich: Die Deutsche Bibliothek, 2012,
pp.386—387.

(243 See Christian Armbruster, “Germany Insurance Contract Law Report”, in Helmut Heiss (ed.),
Insurance Contract Law Between Business Law and Consumer Protection, Zurich: Die Deutsche Bibliothek,

2012, pp.212—213.
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I 2 AR B AR ME B . (B AN A & TR 453046 4 ) (Unfair Contract Terms Direc-
tive; Directive 1993/13/EEC) J& 4 #4119 FR il 763 18 1 2% & & [F) 9 (8 H S 908 T AR B 52
oy I8 4 L RN T 2 IR A R AP SO R

5 HTAR E AR 9 2y DL [ A 2 D12 i SR @O IE A i E A T (2012 4R
B AR (s 5 BB ) FIC2015 4R LRIGEE ). X BWR A HOIH 2 47 DR 6 57 i AN A AE SE T B AF
TE IR TR AL A0Sy, IR 22 B AR O 2 B 2t A LTI ok T 1 T 9 ORI A TR ik
HALE R RO RS AT H L, C25)

M 2 TR FOROE b T 2 5 ORI 5 ol DR B 9 DX T S A AR = Fh S A

B — s WA B — ST AR, S R 7 S XU Al — R XA R DR KU R 43 R
IRV 5 AR IS o 3k 5 52 b SR o 7 B A A8 ) T 1 ol DR S TDRE I 2 A R T 9 R . AR
I 2 S B8], A B DR KU B ol W2 L — I R T 4 S 288 2R A XU gk B AL 4 XU, L A 28 XU
G Iy — MR 5 RS AR (DR O IS T S o B0 AT 2 DL 25 00 v i P AN I, i 35
DRI B 0k B R KU - D 9% 7= B8 620 JTRROT DL I s @B 1280 JTBRIT A I s @1 W I
RN R TR AECH 250 ANLLE . BORORSIH 9328 Bl o 78 [ ORI & TR A8 1T 0 22 B AR
Z— CZOME K Rk ey 1 b ME IR A o B R 5 RS XU 1) DX 43 T BB 55 T 21 28 XU R 7 ol AL
B 4 X3 A — 2, HE R B AE T Sr ik & A /N AT A el RO SR A R Y 2 ZE A T
ANLETH e A, PR e £ ARG FL

5 L AEIE R B DT 2 B ORI R IR DR B 2, — N EE XS N CA R O 2 E 7 — 1
B o A T A, S ] B R AR L B TR 2 A O 1 ) B R E 98 ST B R S N L 55
M, RIESE 1 SR 98 O AR A e R B E B 5 A CENE Sl SR B B TE R IR
K& A B N CHZR D o (2015 AR RIS 2 ) )40 55 BR T 2% 3 Bl g 5 0 24 S 55 Z MY S 1 il
HEEAE T 2012 4F36 B8 YT 2% 2 10 A SCHLE WAL 4538 ] THE T 28 & i FLE

5 = 0 ol i T 0 ORISR 5 R PR B 0 R 8% o W E O B AR IR B AR S Mk B
B ASMT S A N LA K B 505 AL SE B e 0 08 Al (L 45 B BR T2 ) & Ak R A
N o FIRZEARM R ZE B WS EBUCIUCR A T IR ik

SCRF L — LA IR PR L K S ORI N T 2 R R R OR A B AR 55 B 3
SE A | Tl G X 43 WIS ORI ) LA BN BT AR L 3 Fh 22 55 2 B WLAEAE (0, BRI R 4 15— 7
125 08 1 GEATS AN A5 A5 X 9 28 KUK 1 8 R X g3 o 5 A =X 02 O O ik B — T 9% 3 DR I vk (BT
BB AR E AL B PR ISR T BE W5 35 R X RIS 2 U ARE , T ZE R B N ST SR & 52 s 5t T
SR AR S T S RLE L DA T e AR B AR . HAE R N SR S I RS T 2
() BIR IS B N7 R L AE LA S X B A 29 SR ELRETE T 7R 2 T Ak 9 32 5 e D T A
FeAS NI 280 38 g 3R UK 5 8 S (DR 47 0L o 55 0 2 DR 97 vk 9 O S PR S il —— f 9
RGN TT — A, BT HARE & B/R R R R 2 0o 8 T8 =R, e T

£25) See The (Ireland) Law Reform Commission, supra note 3, p.16.

(26) See Christian Armbruster, supra note 24, p.213.
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FRE B2 R RS AR HE(2004 4 5 2K 22 vp S BR AT M G IR 55 JR VR ) ST Y B RO 55 R R
BN T B AE R L TR — B8, T A B T 3l e S A L Y ) S G AR A PR R e T DI 45

(Z)REREIERKXPIERE

RS — R T T 2l 2 DR 7 O D] ) A 30 e A 5 8 1) S D 3l 58 o ) L v A7 7
191 0 5 [ v 5 RO 3% o RIVEE R T ROXUIS: 55 WA XU, 491X 53, o MR TR o . PRI A A7 125 4
SE T 2 P BT A T 2 1R Al I A T DU i A A A () T e T XU AR A 22 5o AU
TRAR KBS A B AR A 52 4R 2 N Z 22 5 BE 1 545 B R WAFTE W B A X FR . —J7 I A 1F
Z AR S T Bk R] BE A B2B 28 5y B X2 T BE A B2C 52 5y BN G, At 7= 4 Ok AR IR 5 5
FEARI o 53— 5 T 3 A4 KU P SRS DR 47 X R i 3 ot 200 17 S BR i A . i, N5
RIS A 4R DR 3 5 T 0 9 KB . (ELJE: M S DRl T A e AR R B, AR
07 3K, RS PRI S — RN AR S & g A A . A B0 N B R AR D A i
PRI UL ZUE B e — & R 2 R T ORI N B9 B9 85 55 48 FRIALRE , ok i L SR BT AR I vh A
Ao SR ARAE AR IR 1) 22 S o 3 23 DR 47 90 1 ) 28 B VEEAF TR AN IR L S TR IR AT AN A AN R
AR NRUBIARE | LAERf X fE ORI 0 4

K T 28 ORIk A L2 ME ] TR B & Rl 10 T sU T BE R L ik il A R E . B
55 A GRS A TR TR X B 2 S A 5 2 R4 DA RO Al — GO A T2 MXE A 531 1) A Cn
BARN A H S 55) B S TE B3 W BA 22 B IR LG 2235008 A 0] T 1% G2 DR I 4 [ 3k 9 AL
0, WAy BN B — R A FRA R R AOMEE . TEtbid b DR 2 & R R E ¥ I 2 AR
W 0, AN K Dy — A A SR AR AR AR AR 25 . AT AR 7 ik i DL B3 R R ——R A2
P R 2 R R A R DR A b R S AT DL R B I T JR LR A
B i DR S AT ) T A DRSS B B s v A R A A R L SR R XU Al B RS B o B
3k 3 A PR B 2% R s X 2% 00 R Sl o FRR  T) — B 2%k iy ) 925 42 ol 8 2 o S i o
1M 28 2R B P 77 2R W) (EL G P I 85 M ) R Wi B0 R T A AT . A L FR AR 1 G T
FR TR P40 — H A8 T ORI U, AT REME LU AR 24P 43 wh . il 40 3 B CfR 1
TR 19 %0 P A RV LR R B A T AR By RIDXE T 52 I G [RIIE DB 40 A, B2 R
WLSE » G bR DR B A A B AR FE B9 SC55 I E B AR N AT S HEBR B0 AR TE = A IR i A% 5 5%
TR 3K AR ARG JEOR IS B RV . TE st P O M 2 BT 5 AR I % 9 AN 2 X DR IS A 1) BT
S A 1 I A ARG AT A o T 1 26 T A 0L A O 3% 0 4 249 5 T LA A A R E XU, -
DA G B A% SO AP E 1 X6 7R f XU S R A LA B R R B ™ i i B AR A Ty 5L, 280
A IR HLE B S Bk © 05 SR I X 5 SEAE AN 2 P S O0F S AR TR o il 22 6 BROUH 25 44 14 6 12
o7 R R F A AU oK ok e — WO PR B 5 [R] 35 0 A B OO B 1 5 [ 2 S5 U ) (PEICL)

271 B KRR Ak — e T 2 A6 2 Tl A3 (R %) 2014 4
%6 ML, 110 1L,
(281 S WLAR WS T CHLBh 4= W AR I 25 30 A Pk o 45 45 56 IRl BB AG L &2 ), (R M R [ 2003192 5,
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TESS 2:304 RPN T2 ORI 2R g Y, 0290 FE & 28 A7 76 T3l T R 6 0 Y
(BRI AN P 438 2O M DU R A 8K #E PEICL s gy Az 2% 3K, 91 HLA 26 17 A ) T 48 4 Bt s
AP 26 R T X AR R W] R A A DR B 1 P B 5T 9 3 R 4P T LB A b 2
Fe IR L LA 22 51 S N [R) B T 3 P R I UG — BN 2 1 Rk AR B IE L DL B
W AZ 5 . B0 /5 2 B Z N S IR AP ik LU Rk T BT I A 9 B R TR
AT AE S DL A A I B AR P R AR . T 2 2 e SRR AR P ML A B — s RS a6 SR R
B2 E R E A X i ST AP AE .

VR T RO O B VR R O R 58 YT B B R Sr vk s, S b A R R a1k
2009 47 A1 Y ] AR o 0 42 1 L R IO Al R TR A A0 9 2 00 55, 310 SRTITAE 2014 4R Y
AR R 22 oy B A E AN D O ol B AN R TR 2 A AR T B R A R
WM e R ARMER A — AT AT AR A B9 E S (HR L e [ A R R BUIR 95 4 Rl (FOS)
A9 A8 B 0 R AL G S NS /Al T BT 2 A A, R E R O TR E SR AR
J& T 32 AR A BRlRL Aol o PR B A 20 il 45 BN 4R TR0, X 2l R AN AR . EUR L TE & R
LB R G R TIRRE L DR BS N AL . — ELAE 3T 37 2 [ I MO Aol TR R 3R 45 40 O
F B MBI A AR R XU . e J o 9 B VA 2R B 22 IO FOS AT AN R A ol 32 3t o 8 19 f
P, 0520 B SRR AL 5 1 FT RETE A T — [ i A A 2R 0 R 5 R0 S

AT 5 2 IR 22 37 25 X R B [ 1 57 9 38 %o [R] R B Oy 55 3552 5 75 ) F /I A ol 9 R 45 £
7B S TE o BE Wl Ml IV 725 A 288 O I 5 () ) A ] o R0 0B ) o B M) 7 592 B 4 i 2t 2 O M 1Y
SR IS EAS [ T S UER T A i Z A (R AR 2 T RE RS — RE Y 3L ik AR
SAEE b o . RREAE 9 RIS 5 [A] L  SRAT AE — 5 19 S [R) ML O] . o J31) 57 35 R R 3 — € MR
PRSI Q=% e FEE W i RS s A o - g 1 B o R = R 8 s s R N 9
BEAb /N RSl A T B A BB A R ME . S92 b ST IR RS HUE AR B RS R R
P45 AR 2 DRI B IR 242007 4F T B SR AP L DB RLE rh o, (99

2 FRATT K A SR A3 1) o0 R )V B 23 T B R A T O AR 0 B M v T RE R — A
LR . FTE 1980 4R, B S B2 1O 2 RIS L . 2005 AR LA BN A BT BRI [
B R Z AR S — B Bk B AR D DRI 2 B B SR g B R A TR I AL
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(551 2 DLBETTAE « 0 B8 AT 78 AN 24 B 00 174 32k 70 9 1l B A TRAT BRATTAT” L L R F 52 92016 4F
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(561 See Project Group, supra note 43, p.221.

(573 See W. David Slawson, “Standard Form Contracts and Democratic Control of Lawmaking Power”,
Harvard Law Review, Vol. 84, 1971, pp.539—544.

(581 See Daniel Schwarcz, “A Products Liability Theory for the Judicial Regulation of Insurance Poli-
cies”, William and Mary Law Review, Vol. 48, 2007, pp.1405—1406.

(597 See Jeffrey W. Stempel, “The Insurance Policy as Thing”, Tort Trial & Insurance Practice Law
Journal , Vol. 44, 2009, p.818.

601 See Project Group, supra note 43, p.222.

(611 See The Law Commission and The Scottish Law Commission, Insurance Contract Law : Post Con-

tract Duties and Other Issues, 2011, pp.49—57.
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(621 Fidler v. Sun Life Assurance Co. of Canada [ 2006 ] 2 SCR 3.
631 See Project Group, supra note 43, p.221.
(64 See Regina Austin, “The Insurance Classification Controversy”, University of Pennsylvania Law

Review, Vol. 131, 1983, pp.518 —519.
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65) See Kenneth S. Abraham, Distributing Risk : Insurance , Legal Theory , and Public Policy, New
Haven: Yale University Press, 1986, p.80.

(66) See Regina Austin, supra note 64, p.530.

(671 See Leah Wortham, “Insurance Classification: Too Important to be Left to Actuaries”, University
of Michigan Jowrnal of Law Reform, Vol. 19, 1986, p.365.

068 Z ULJA W R PRI vE By XURE 4328 . G FRIX 43 V. B (L BOE BEGE ) 2014 4E 46 2 1, 58
107 7T,

(69) See Ronen Avraham, Kyle D. Logue &. Daniel Schwarcz, “Towards a Universal Framework for In-
surance Anti-Discrimination Laws”, Connecticut Insurance Law Journal, Vol. 21, 2014, pp.4—17.
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(713 See Kenneth S. Abraham, “A Theory of Insurance Policy Interpretation”, Michigan Law Review ,
Vol. 95, 1996, pp.547—550.

(72)  See Daniel Schwarcz, supra note 58, pp.1413—1415.

(73] See Tom Baker, “Constructing the Insurance Relationship: Sales Stories, Claims Stories, and In-
surance Contract Damages”, Texas Law Review, Vol. 72, 1994, pp.1407—1413.

(743 See Russell Korobkin, “Bounded Rationality, Standard Form Contracts, and Unconscionability”,
University of Chicago Law Review, Vol. 70, 2003, p.1226.

(753 See Oren Bar-Gill, “Seduction by Plastic”, Northwestern University Law Review, Vol. 98, 2004,
p.1376; Jon D. Hanson &. Douglas A. Kysar, “Taking Behavioralism Seriously: The Problem of Market Ma-
nipulation”, New York University Law Review, Vol. 74, 1999, pp.745—749.
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£90) See Daniel Schwarcz, “Redesigning Consumer Dispute Resolution: A Case Study of the British and
American Approaches to Insurance Claims Conflict”, Tulane Law Review, Vol. 83, 2009, p.735.

(o1 BEpuar, WLETHIECT61.56 19 BT,

923 FEIRFAAE, DL (800,50 114 B,

+ 689 -

www.chinalawinfo.com/ www . pkulaw.cn/



AN EE 2019 % 3 M

NN BRI 58— S SRR G EE A ADR BER 3D . A7 BY T3 6 ADR A b ok i
IR, BT AR TR TS R N R S 5 RO A OB 4E 35l 55 . g — 2%
SEHUAG T LU 5F TR sz v AR IR A I TR0 S . UG, R & B 28 SRS R B 177 30 (il
AEAE U AL BRG] K )32 WA TRDBE A 350 F o AR Al mT T ol 15 5 L BRI 2% 38 17 A 155 D0 A i
A, A, RSB A I RE S LU AL R ST A BT, W] LE o A
B DSR2 18] R T80 38 L e DR S o 14 1 7 T 2 b DRAIE R e — Bk

B WA ARG P R BOURAR BN 5 03 B AL R L APLAR AT RERY . BT W AE A B URAL B
A AN TR] o 1l S g o mT RE M B A i R IR i 5 R e 2% R A i LR TR] AL
IR R M B T A T 2 3 SRR A B AT A D e M. SR ] 4% i) M AL T AR 4
VR B9 T T O e A —— TR M A AL A AT o B —— i SE PR AR I AN E L AR R
AHREII P o RO A B D BB TR R S A LA . A LM 5 R T 1T 08 e A B RO
R HCRBVRZ b A TE RS N B IR I SR 3K 78 1B WA Rt T ASE B

TE RO T 590 46 WP UL B3 JBE A RO AR T 5 T ZEORTE LA, - B0 LM 2 B
A3 B BLAOTEZ B . 2 G AT 40 = A AR AT A2 BB R A YL 5 T A2 B Y 4 R ]
SR L5 T 52 B0 B Al 2y O AR B B B [ . TR A TE R R L AR T L S0k
X% WL 32 S 9 B B AT 5832 5 [ DR 52 5890 1R -5 G P e 4 14 D) A0 2 [ ) S A7 7E — RE B9 IE AR
KA, L980 FFZALA A2 ZEABR KA, U] — 7 T80 M LA XS <6 Rl I AG) JE )85 34 A 29 TR g 5 55 — 5 T
LA LX< il T B PR A AT LA IR A5 7 L0 U, Sk S Y B TR L B ALK R AT HR B R
W IBTH AL BR o BV 37 3 R S A — 5 4 T B AL R L DI R R B N B BT AR T
B o R S A ol 2l o e B R R U A L A R B AR R R Ty R
L LR ) b S v AT B b A% D < il 2 3 T R B R IR R A, R R 1] R AR Y 2
Gy gk PR I B B A I 0 A% 3 W FOS B SCHE N 3R 2 — o R 0C, D Fu i/ W R & B LA A
3 PR 3 B 1] LR N5 OICRAL B 330 R DB B R B DA LX) i P FS AR IR A B A R B IE
XT3 28 53 (5 B 5 2 5 RE 1 KA i HAR S it 2 — . bbb, R & L A LA e it @ % —
SE JU 1B PN A I8 B BE 4 S R AL B0 . ddim s B TR L BROBLAR L H 0 e A R R . B
B R GO O A A S 22, LA R 2 2 T A R 0 T A T RE R TN B s R TE
PETHIH e X B ML A9 15 02 . R R & B HLRG O A S8 0 o A B TR LR AT 3 3l 29 R 9 5t
191 T 2 A Sy B L A e R CORBSD ATk AT A 4R 51 . $ 30 A R R e B R L fE
S8R P R SR Y — P I DR L2 B 8 AR

. 45 iE

R [ PR P03 2 e i P ol B 18 MR I 58 CHb DX 119 BBl 3 90 2 DR B 1) 2 e

(93] See Helmut Heiss, supra note 17, p.19.
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Abstract: Insurance in the modern society has changed from a purely contractual arrangement for
transferring merchants’ trading risks into an institutional tool for transferring and managing risks faced by
both businessmen and consumers. The insurance contract law is no longer purely commercial law, but re-
flects the characteristics of “schizophrenia”. Legislators need to maintain free competition and innovation
in the commercial insurance market and to provide consumers with necessary protection by setting man-
datory minimizing protection norms in the same time. This fact has led to the emergence of a substantive
group of consumer insurance norms. and even the appearance of an independent consumer insurance law.
The latter has advantages both in the demonstration of legislative idea and in the design of specific sys-
tems and should be the best choice for China. Chinese legislator, therefore, need to build the substantive
rights and obligations system for insurance consumers. However, the ordinary litigation procedures are
not a good mechanism to enable consumers to get relief. Therefore. legislators should also set out to es-
tablish an ADR mechanism centered on the financial ombudsman to provide procedural guarantees for the

realization of the substantive rights and obligations of insurance consumers.

Key Words: Insurance Contracts; Subject Difference; Consumer Insurance; Substantive Rights and

Obligations; Procedural Safeguard
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[95) See Helmut Heiss, supra note 17, pp.12—13.
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