f1 AR yk2% Peking University Law Journal
Vol. 36, No. 6(2024)pp. 1601—1618

BE = B B S 22 W L 1
55 i B2

EXE"

B E HEFR2ET AEBEEHERN T2 EERA KT Fodt —F ZW &R,
XA A R A AT B & BB R A M DLSE L. B 2R W B R AE R DL R A
AER,EZFEEFHREERHEANARTE N o5 #HAT . AR EREHRFRABNKTF
BARA R R AT . BUYE £ 7530 A, B 5 ] BUYE 45 A E R b AL R AT R b F AW
ERERETHEIZEAZRAHEH P NHAR AFEE=NERE . S FERIRFERENN
AGEERARY UREAFSRERFNAF LTI ANNAEENE LM HE
RBERA,RUFR—FE— &N KB E HREEAM KT E AR WEHE
BARE,REZF T RS R G H S HEA . BT B F B Aol 2 Kk AR R R,
B R R B A, B b AU SRR B R R O ROR

XER HEEE HELT LFHE KERAE BEEA

— LR B

TEFR B F 2 0 R T BUF 7 I BRI R T 5T B B R i R RN
TG o B SR HSCHIE 28 T[] R ) Iy XoF 6 A 5 22 5040 28 T [ REUAS B3 AT A 78 3 22 0 130 (B4 4 5504
A E S MR 7 R 0 e Jre LY RO 4 O S RO R SR O Z R BN BT HOR W ST L (H
WorJEEE, FERTFET TR KR  BAE A 08 v A A 22 1 it 35 3 1 L DL S el ot e
KT AR D) & E AR 2 th /N EAR A S R R e . A Epic Games v.
Apple £7“HiQ v. LinkedIn %&”“Facebook/WhatsApp &7 2|3 3k &8 & H 19 F N & 41« 5 3ig

x o AR AU E E B S . AR SCR B SRR E A T A0 H R S BT O B 2R R L
JEBFFE” (O 45 21 AZDO1T) By B VE B 5 2

* 1601 -

www.chinalawinfo.com/ www . pkulaw.com/



Wbk E 2024 £F 6 H]

PRHCEE 5y A T 24 5 4 21 2y (RO 0% IR ORI ®1D 987 79 I 1 B0 ) 40 2 S0 0l 4 <5, T 8040 4
AR o L KA AR TR AR ORI /A RT RE S| A AR T 2 O BN 2 TR A TR 4 o RE ) R
v Ja B A F AR T = 18] B AR R

Bl © 1B S B KT g DR R0 D 3 AN A B A S A R SBOR) DR, BT R A
FERVEEA B B 9RO A i R kL 6 B AR TG R 28 W — B9 B AR T BT R R Y
gy, © 2R R 28 Wt RE AR AT 22 W7 A s AR 7= S WA . LUK B9 9 AR A D AR D S AR
P 246 B8R BRSSO, S5 AR T o 5 22 5% R 09 5 4 OC R BAT KR B9 ZB IR AT 1) 5 © 3 0 A4 o
f ZEWT TR ) P L S L = AL % sl S A0 4 B R B e JR AP 5 R P R A it e # L B R A
e P LA BB 2B T — 7 T 1 K 5 DA T Kicdle ) Z2 W R R B3l ek A AR SE 4 I HE
b A0 T B AT SR REAS A T 7 A B BE 280 5 AN AR B9 MG BAE i SRICE & I
55 B I, A &5 ORAP AL ORI S ZB IR A HHE o A AR 45 1, R i 28 SR R R TR T
CE A R ZBWHE A T TE T e ROMZ U R0R o nT 8 23 5 BO80E 22 W v g, €49

Xof TR A B LA KU ] figp DR RS 2B W IR, 2 R A 2 A 4 R R B IR 2 e i )
PaARA REE AE BEAT BF 5 52 B T A 8 25 — S5l 28 W ) R 0 Dy S B30, PR BB B9 AU
Pie B AN FAYE Jm MR AT RE 18 I B e B S A R L S B R 2R W B A 2 B . A
A MBI BOM BE B0 AL 125 IR HG 2 20 B a5 A0 OC 2B BT (9 1 45 1 a0 2B W 3 3 fh i
S5 . ©5 0 55 = AU U i 5z 28 W ) 2 O 1 0 2 AR . R0 A R 2B I vk Y B
A& BE o3 BT 5 1 O R VIR R L S 2B W 1 ) FE AR AE SR AT SR AT LR S 24 bR R, EL 7 A
T R A R B A S 2B W R U 3 A7 e R . C 60 JILTRY f AR SR M 2 A R 0 5 Tt B
B AL BB AR S A% 0 A 77 B 3R A B Y Ok 1) R 5 5 S DI 3R T ) ok A BE 220 G sl At 3R D <
T DO » O 22 JU T (E T 4R M T AT SRR - AT HE 2R L C 70 B = Al B M 1) R A A 2 S
T ZEWT L LASM A e A A 2 R A 28 N () e S AR S 2B WV ) HE SR 9 A e,
A A0 2 R M RO D e 7 S0 9K 8l 2 2 0 A b SR 2 W P I A O 2 W, AN A
T BT 3 5 S AL SR AR5 T T I R AL B A BRRL A R 2 L B R < R 2B Wik o =

C1 AR BRAVRRAE L B 7T 23 S 2 S Bt Aol Bt A A B 40 JE e R L BT A ST Bk ) 3 A 1
Al BCHE S B2 Hy O A oMl SR A A S R R I RS 0 2 SF- 5 B AR 1Y TC A B A B

C2) BRER I BT TR RO F s 87 YRR BEIT 7T )2020 4R58 139148 31 T

(31 SWHEM. R EERA T EET 2R MBORETEZ 47, Ch E SR %2019 45 12
.55 69 I,

(43 ZUATHAR I GO & B0 2B I i s AR 7 (2 S SRR 2022 AR5 2 399,56 66 TL.

(51 S UUMEE L E 8. Bode 28 W i 05 O 4 35000 BE |07, vk 2 18 3R D 2021 4R 58 5 ML 5 94—
103 oL,

{63 See Nathan Newman., “Search. Antitrust, and the Economics of the Control of User Data,” Yale
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(101 See Darren S. Tucker and Hill Wellford, “Big Mistakes Regarding Big Data,” https://ssrn. com/
abstract=2549044, last visited on 16 October 2024.
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(143 See Case Comp/M. 4854-Tom Tom/Tele Atlas, Commission Decision of May 14, 2008.

(153 See Organisation for Economic Co-operation and Development, “Data-driven Innovation: Big Data
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(173 See Organisation for Economic Co-operation and Development, “Consumer Data and Competition:
a New Balancing Act for Online Market?” p. 9, https://doi. org/10. 1787/ec5958b3-en, last visited on 16 Oc-
tober 2024.
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(20) Xavier Boutin and Georg Clemens, “Defining ‘Big Data’ in Antitrust,” Competition Policy Inter-
national : Antitrust Chronicle, Vol. 1, No. 2, 2017, pp. 3-6.
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A (raising rival's cost) BEE , F #A b b 4 2K a8 1 SR B[] 5 4 6k 35 it in o8 v RAS ) O
W T LA B & AN A O A . £220 RO RS- 15 A T80 0h ok IR ] 08 S5 A s TE 1 5 4 3 R D HE A o
{14 ¥ 2 A5 o DR SRR X T DR ST R % R FH s 2 MR R AR BRI L B 2R 08 7 B O B 4 e 55
R AR IO B A7 B0 B 1) B0 A1) P AS A 25 ) 82 L 30 B DR R 1 5 0 % 7 1 AR, e S0 B R T8
FFINE o PRI 7 5000 00 38 24 15 5 ) 2 w6 BRI -6 B L 0 50 7 B 1 o i ZE Wik b R B
53 9 38 1) FH SR AN 1) T B 5000 AR FH 2 ASOR1 ) S 8, 3 A B 10 4 50 1 3 AR

g5 TR W A AR 2B T 0 ) N DA A 5 R A SR A S A AT R A A T A
B 0 Bl b o i AT DAGE S5 R s A D 8 0 BR R H AR ANRIOR B AR« 7R BGE AR 7 R L Gl
G3 AT AT 4 L 5w 4 U0 R T S 0 N\ BE 22 55 ) T WA 6 KR AN BB F ) G 4 ) 3 Ak 8 B ph 5 o 5 HE 4R
I8 VA E B o B R o SR A O 0 AR R

VAR IR A AU i ) 4 ) AS AR T 7 K A

B 00 46 VA Je 2 i A R B EE LR, A, SR e T S8 R 4 A R
AR R B A 1 AT L WA D T I 9 L i A T R 5 RO 0 AR R E AR R A
Ko KT R BRI T A7 A6 Bl A 7™ & B A il s O350 T B it s 2 T 5 s A e o
(BUFECF B AR LA U 20 ARBTA B W20 [ 5 0T A W55 2T A e 32 K A Rt 26

21 B AN 0 KRBT & Al B8 32 5 i 4 29 30557 . (i Ab i 22 ) 2024 4R55 101,56 243 TL,

(223 See Thomas G. Krattenmaker and Steven C. Salop, “Anticompetitive Exclusion: Raising Rivals’
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(311 See Zachary Abrahamson, “Essential Data,” The Yale Law Journal, Vol. 124, No. 3, 2014,
p. 870.

(32] See Abrahamson, supra note 31, p. 880; PN AP IR . “ FCE M I AR T B30 H 44 it a0 22 15 il 19 52 22 W
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101—103 TT 5 3 P WATIECT 55 149—155 L,

(331 S ULl A - HH 22 W7 %) Bl i B AN B ) B, 38 (BB B R 92019 4F 8 A 21 H L5 8 iR T EME. “rp
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(350 ZEULAMAESR O AR B AR T " e - TR O SF- 5 3R B — S DG B IR R, (BRAR L ARV 2021 4R 5B
58156 64 WL,

(36) See Epic Games, Inc. v. Apple Inc. , Case No. 4:20-cv-05640-YGR.

(371 See William J. Baumol, “Contestable Markets: An Uprising in the Theory of Industry Structure,”
Journal of Reprints for Antitrust Law and Economics. Vol. 14, No. 1, 1984, p. 462.

(38) See Jan Kramer and Daniel Schnurr, “Big Data and Digital Markets Contestability: Theory of
Harm and Data Access Remedies,” Journal of Com petition Law and Economics, Vol. 18, No. 2, 2022,
p. 271.
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(393 Ibid., p. 261.

(403 See HiQ vs. LinkedIn, Case No. 17-cv-03301-EMC.

(413 See HiQ Labs, Inc. v. Linkedin Corp. . 485 F. Supp. 3d 1137 (N.D. Cal. 2020).

(421 See Abrahamson. supra note 31, p. 873.
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DX 32 Bt 9 0 R LA 1 09 R B D DR P A A E S B i BB AR AL Y ) (B R AA DR A 5
T TC I WA & T S 22 W 3k 3 W D ) T, C460 o LA 8 1 b, H UK 8 O %4 B o B S
TR — R P A AR B R e i L TR AN TIRIEN AR S
B ORI e 4 AR T AMIOCT g, SEkrh 22455 BRI > S48 00 0 W B 45 ol 2 1 L
SR HIQ v. LinkedIn S5t 2 M8 5 1] 7, — & BOHE 45 i 3 38 2000 I 315 4 FF ik b 75 B0
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(443 See Maurice E. Stucke, “Should We Be Concerned About Data-opolies?” Georgetown Law Tech-
nology Review, Vol. 2, No. 2, 2018, p. 305.

(453 See Epic Games, Inc. v. Apple Inc. » supra note 36.

(467 See Erika Douglas. “Data Privacy as a Procompetitive Justification: Antitrust Law and Economic
Analysis.” Notre Dame Law Review Reflection, Vol. 97, No. 5, 2022, p. 463.

(471 See Garima Gupta, “Antitrust Concerns in the Age of Data-Driven Economies: The Need to Revive

the ‘Essential Facilities Doctrine” ,” Liverpool Law Review, Vol. 45, No. 2, 2024, p. 228.
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(48 See Erik Hovenkamp, “The Antitrust Duty to Deal in the Age of Big Tech.,” The Yale Law Jour-
nal, Vol. 131, No. 5, 2022, pp. 1526-1529.

(497 See Brett Frischmann and Spencer Weber Waller, “Revitalizing Essential Facilities,” Antitrust
Law Journal , Vol. 75, No. 1, 2008, pp. 29-31.

(501 See Abbott B. Lipsky Jr. and J. Gregory Sidak, “Essential Facilities,” Stanford Law Review ,
Vol. 51, No. 5, 1999, p. 1225.
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(543 See Lipsky and Sidak, supra note 50, pp. 1235-1237.
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b e V1 55 B 2022 A 12 F A AT RO T A R0HE R A o) R T A A 4 R R A Y
T L) S T A O A P S 2 K FR A P T VR BIL AR 7 G 2 A R e AR
(R B 52 55 3 e IO #R BORF AL BE A7 22 J2 ) Kt 58 5 9 B » 56 24 5088 A8 RN A7 0 B30 18 )
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(631 See Jan Krimer, Daniel Schnurr and Michael Wohlfarth, “Winners, Losers, and Facebook: The
role of Social Logins in the Online Advertising Ecosystem.” Management Science, Vol. 65, No. 4, 2019, pp.
1678-1699.

(641 See Kramer and Schnurr, supra note 38, p. 264.
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Abstract: Under the framework of layered data ownership. granting too much power to data control-
lers may further monopolize data by super digital platforms, while simply empowering data users may
hinder the realization of data circulation and utilization. The response to data monopolies should be struc-
tured around the framework of production and circulation, with a focus on separately allocating data con-
trol rights and data utilization rights to balance the dual objectives of orderly data circulation and efficien-
cy. In the data production phase, data controllers should be required to open access to essential data. The
assessment of competitive harm caused by refusing to open essential data should focus on three dimen-
sions: horizontal foreclosure, vertical foreclosure. and innovation blockage. This should involve a com-
prehensive evaluation of the legitimacy of two counterarguments: personal information and privacy pro-
tection as a competition dimension, and the incentives of innovation and investment as the sources of dy-
namic efficiency. In the data circulation phase. a “resource-collection-product” holistic approach should
be adopted, with the legal personhood of data established, granting data sets a legal personality to con-
struct a data legal entity system. This would promote competition in digital markets and improve con-
sumer welfare. When mandating access to essential data and constructing a data legal entity system,
careful conditions for use must be set up to avoid negative effects caused by over-application of the rules

or system.

Key Words: Data Monopoly; Data Production; Essential Data; Data Circulation; Data Legal Entity
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