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(EFERD AN TEHE TG540, 2 — Pl BB 3L AR Al HOR IR T3 | i 2635 f5 48 . SR
TECRFEIE VA T A AF 1 1 B — DA SR TR HUE I A S 07 a0 se il 2L, AR o il
JE F2 B SCR I A R A AR HA S IR "B B, 2 45 15 FE 1 D 3 A o 32 A% A ) 3R )
6 24T T ) PR S AN TR AN TR AT 46 4 8

S N R WNE S F RS g

+ 151 -

www.chinalawinfo.com/ www . pkulaw.cn/



HANEE 2015 £ 1M

AR SCHE SEIEAS 1 U5 TR R A 9 L A 20 A 28 2 1R FE A BB A X G 2 A T A TR S A
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— . RBAER QAR 556 AT i AR

A g (5 FER BB A, B S e AU IRT 24 B9 1R AU A i iR HE =R AT 4. A s fFHRGIEN —F, W
I, X A ] BT S [ 225 B ke 1 X £ FE AN B AR

KRTPREIERA T, SEFEIEF TR T ik A AR 2 205 = FOR Rl 22 BUAR B, 9838
HE RGN AR FCRE — P T 325 AT G AR M5 W 7= B AT D o 0 [l ik e B0 2 A 22
RAEERNE U A S . A3 A5 FE R S8 B alt 2 5 [, B =D E 48 & Al b a4k
HRA . C1) 1995 4E20 « WIFE AR RUGEFL L 106 [ AL — 3C, FRAEMGIEEh & R E R
AR AL, (20 MIFEN IR SCR KRG F A - DU 2 SR - RIBEE TSR IR E AR
A EGE S 25 ) AR I EFEAHLUE Y. 30 DEEE « PURFS RNy {5 FE Rk I 4 2 A
H—FHLUE, O TR R R W 7 ik AR 2 ) R e A (5 FE R AR R — Mk AT
N X GEFRHGUE VAT AEE R I . 580 5605 — FURH R L 0 DB ik 9 70 52 R EA
b — 2 AT 55 A W ek AT O o (RO AR BRI AR S R R AR R R R RS P
ERE TS RN, ) BUFEFRHLUE AR —Fh 55 Lk .

M3 S A AR A5 FE Ik B K B 5 2R DI G O HL A B AT O B SUR A J MLAEE .
k22 9 g R AR AT A ARIE B R — R G S T B Bl i A A 1 BE B i K R L
REX EWETE, ZBE GRS BB 1R 5 0 T B, B Y 2555 5 46 B AR 2 — Fif
1. JUAIEAR)G 255 (5 4B S 7R DL L 56 IR ORI 3 458 [ 58 Jie hy — i ofl B2 52 B 0 2K s 4 41,
DA [ D 5], D [ 1601 44 2835 FH 4 2% 1)) 2 DA 2838 1 4B il J58 A ke A, ML 2858 (R 4B A

{13 Joshua C. Tate, “Symposium on the Law of Philanthropy in the Twenty-First Century?”, Chi-
Kent Law Review, vol. 85, n0.3(2010), pp.1045—1072.

{23 John H. Langbein, “The Contractarian Basis of the Law of Trusts”, The Yale Law Journal, vol.
105, 10.3(1995)+ pp. 625—675.

(33 Henry Hansmann & Ugo Mattei, “The Functions of Trust Law: A Comparative Legal and Eco-
nomic Analysis,” New York University Law Review, vol.73, no.5(1998), pp. 434—479.

{43 Robert H. Sitkoff, “An Agency Costs Theory of Trust Law”, Cornell Law Review, vol. 89. no.3
(2004) » pp. 621—684.

{53 John H. Langbein, “The Secret Life of the Trust: Trust as an Instrument of Commerce”, The
Yale Law Jowrnal, vol.107, no.10(1997), pp.165—189.
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iR TR AT 0 56 2 (R FE M A (5 405 58 e B HUAS BE 1 — Fhih & B dH U A
S — o 28 3 P A T AT O L S TR AR T E S AT A (] 1 ) LRSS L Xt B B E T AL S 5
BRAOR— A 2 {5 FEAF SV, LB Sz S >R V7 T 32 30, BRI 28 20 4 < 0 A8 B AL M L o
TEFEAT SE A & AR I HE S AP E o T fi 5 48 LA R AR AT o R IR 4 AR
FE6 M 2T B2 A C AR I %2 43 15 FG R AT

TR — DI BE AR A BT R T s . 2R (AR IR — Fh e R I 7 971 28
AR FEE A D S AT R A R M T R B T R RN R AR AT ER TR O AU B L2
VR Dy L RSP 32 1) B, o A AR MR AT 2 R I I A 4B N 24BN 2t N = LA

(63 {The Charities Act 2006)(B) (“The Act defines ‘charity’ for the purposes of the law of England
and Wales as meaning an institution. ”)

{73 Joshua C. Tate, “Should charitable trust enforcement rights be assignable?”, Chicago-Kent Law
Review ., vol. 85, no. 3(2010), p.1045—1072.

£81 Ibid.

oY ln, i FARABET RN EMEBERNMRIHEERR, S WHR4E T TR T A 3 1 ) B AR AT LAY
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PREFAT 72 26 5 I RS A I 2 105 BLZ AT “ A HLE I B i ik 5 A e A7 TR e 4 G
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R BREBA AL, T SOR AT b
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ZEE A5 FE AR U T 0 [0 b b S A U ) B R R s B R T 45 NG 1601 4R 2835 T
43 ) (The Charitable Use Act 1601) iy B 15 FT & Ak 50, L2 (1860 4F 283 (5 4T
% )(The Charitable Trusts Act of 1860) , FF3 2006 4 3% [&] 5 7 ) — & 2835 1 ——(2006 4F24
35D, DL E A M 23 1935 4F IR A9 (35 1 {5 #6715 # 18 ) (Restatement of the American
Law of Trusts) (2008 4F 3 H&1]) & j&— UL Z Mo ffi F “charitable trust”—id],

SRM  H AT ML 70 5 98 T B IE 1Y 25 3% 15 46 (charitable trust) » B i I R 21 K Bk 2 2R B9S2 M
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R 500 55 P 0 N TR OT R 2 AR ) 58 vk F b R RTIE 2005 AECBEI SR B h R e
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MM EMERR., Ak WATERT 2R X0 55 B0 2 DR T A KRR LU
8 — 3 AN B AAAE s BN BRI T 3R AR 25 7, C180 B 285 7 2 AT Ly 1A i
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(120 ff4E (B 2SR RS ) B ML 2011 4E 0, 08 8., MU AE AT 2 WA K (2 [ A5
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T 45—47,
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(18) RTREEBFIESABEIERLE T2, B S W, WWRTHE 12, 50 81 % £, WL ATE
(122,01 2965 @4 &, WA C12], 0T 45— 47, RICAEBEAFER

(193 Andrew Lwobi. Essential Trusts, GZEIRRD » BT K 5 H MUkt 2004 4E WL, 5T 90,

(200 Z WA E (FFEE AT ), oy B Bsk K24 R 2005 48 i, 0T 328 — 333, 5 i A [A] 1 0 a5
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KZRAI 7, 1951 4F [y B 7R U 8 O AW 50 UF 75 {5 6 227 (Op penheim v. Tobacco Securities
Trust)F—H W T BN 5 Z 5 NZBAGER “FANIEHE 57 (personal nexus) , 7E“ B A
g7, EIBEIA A A FA 11 J7 208 51 AB(E FERY BT B WU T ok M B R R B T
MHE DR L G, ZEMEE IR X EhZa AT RIRZ HE,
WERZHE NG 32 46 N Z IR S M RO N 3 45 507 1030 IR 4 32 4 NS BERUH A R BY — 8537, &%
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(21 a5, LA (200, 0T 328—333.

(223 a5 %, DLATHE 200, 5T 309,

(231 Philip H. Pettits Equity and the Law of Trusts (Eleventh Edition), Oxford University Press,
2009, p.281.

+ 157 -

www.chinalawinfo.com/ www . pkulaw.cn/



AN EE 2015 % 1M

BLi% UL G0 2 i NI E 280 SR LB RS . RES AR 2R 28 A2
AN E 2 BN RO 5 S FE R A BURHAE L A G SO A 35 48 Je 8 LIt 2 A 36 R 25
S H BT BESL Y AR R AN i 22 B2 A N T BE AL 8RR RO SC R 05 48 .7 L2409 HL T 4 8
“Za NEAFEE N Z B X — R AR A (G X AR R (S FE W b Inik . “ TR (S48, W %2
it N EC B BAR A BRE B TCIE Je 22 H0d & — A, FUEEH 5 U AT 5 1 2 45 45 58 0 7R K i
AU 2R XA R ME— A — A 00 (AR IE) S AAR R AR, BRA WL A
fRAEM) BAA T2 (5 FE A 45 19 32 55 N U A B 2 197, 260 3k S BUR TR 28 i 15 4 19 0 W 47
TE X RE A DR X —— HEZ AR L 10 32 5 N2 1) — AN sl A BOLAS B At A 2 28 4 45 46 T
JEFASE ARG RV A5 FE R AE AR IR S8 T 25 20 a4 2 H M r iz w4t

BB AT 2 LUE AT H A AR MEXT S AT AT 70 S M S 1y . FRIE AN B ik 7 — TR
EMREREIE. 20 HEGHE A 2 LR 5 T80 B AT R X BT A 2 A B A4 E 1
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24) FRd, WLATHEC200, T 200,

(250 G (fF FEIE SR BIE HE 5T ) » [ W0 B 28 3t AL 2009 4F i, BT 59,

(263 fif % % . LA (200, 7T 25,

(273 Matthew J. Richardson.“Conservation Easements as Charitable Trusts in Kansas: Striking the Ap-
propriate Balance Among the Grantor's Intent, the Public’s Interest, and the Need for Flexibility”,49 Wash-
burn L.J. 175.

(28) @Rz (HOREREIE — FHEE R, & BICE Mkt 2010 4RR, 5T 196,

293 William M. Mc Govern, Sheldon F. Kurtz, David M. English, Wills, Trusts and Estates, West
Group, 2001, p.370.

(30) Ibid, p.436. See, (The Restatement of Trusts Law) § 364. indefinite beneficiaries, A charitable
trust can be created although there is no definite or definitely ascertainable beneficiary designated.

(313 Mc Govern et al., Supra note 29, pp.438—439.
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Abstract: The public trust is transplanted from charitable trust in Chinese({trust law>. It is necessary
to research the essenceof public trust, its legal concept. and the components in law hermeneutics. And
anothernecessary research concerns the relation between the transplanted system and local resource in or-
der to push on the localization. It is wrong to transplant the charitable trust into the public law. And It is
unsuitableto focus on the “public” of public trust, however ignoringthe “charitable” aspect. The legisla-
ture should use the public trust to regulate the social offering. It is not advisable to advocate the localiza-
tion of the financial trust products. The public trust should be regulated through general rules in Chinese
(trust law), because the charitable trust is the trust whose purpose is charitable and its property should

be usedby charitable enterprise.

Key Words: Trust Law;Charitable Law;Public Law;Legal Transplantation ; Localization; Social Offering
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