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Abstract: Article 406 of the Chinese Civil Code vested in mortgagors with freedom to transfer the
mortgaged property. and this freedom can be restricted by parties’ agreement. Absolute restriction means
that the transfer of mortgaged property is prohibited in the agreement of the parties, while relative re-
striction means that the parties agree to use the mortgagee’s consent as the condition for the transfer of
the mortgaged property. For real estate mortgage, absolute restriction goes against the gist of Article 406
of the Civil Code, which shall be invalid. Once the relative restriction takes effect, it can only bind the
parties of mortgage relationship and it shall not bind any third party, including the assignee or the regis-
tration authority without registration. Even without the consent of the mortgagee, the registration au-
thority can also accept the transfer registration as it does not affect the transfer of the mortgaged proper-
ty. For chattel mortgage. when a floating charge contract stipulates absolute restrictions, it turns into
“non-floating charge”, while such agreement of forbidding the transfer in a non-floating charge contract
shall be invalid; the relative restriction agreement can oppose to the assignee described in Article 404 of
the Civil Code under no circumstances. but it can oppose other assignees after registration. These views
have refined, supplemented and adjusted Article 43 of Judicial Interpretation of Civil Code’s Guarantee

System of the Supreme People’s Court.

Key Words: Article 406 of the Civil Code; Article 43 of Judicial Interpretations of the Civil Code’s

Guarantee System of SPC; Transfer of Mortgaged Property; Agreement on Restriction of Transfer
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