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PR OGF L 000 ) A 5 RT3 S A 2 B AN A28 . Thomas W. Merrill 1 Henry E. Smith #{
PG FCVA G g BRI 77 vk 1) 8 ot P ), C 10 SR, A0 R R AT R L B S g vk L ORI
Fazhs BRI A E 20, SRS »numerus clausus [ B 2 R 24 J2 28 0 1k 5 L 1
ARy BR T ALE E o 8 AL 0 G E 125 1Y — S A J D B 2 R d g A% O B T, X A%
O IE NP E T AR FAEAZ OB RA N B A A S8 B2 0 P A BRE T . IRk S Mg &, 7
IR, RRETE L AL E AORE L T i FAVE IR R B E N AIE Rz .7 C2 N3, 3l e g Y
X — LR BB W S Ak A K T R R R . X R R T B AE G R P RAN
FIRSE PR B R BB A AL MHEZR R A #8037 g 1 59 b — I DL AR (B e ), D
AN LR Aot 5 WA L SR BE R R R R EAT X ST, RO BT 2 18] A RE % DX T A B Y X
A, 030 ICEEM] AEGBE L T AR R 0] 7R e M AE RN AR . AN X R Y
W T T U5 95 SO R R BE R R AR R . AR Z A F A9 20 T )52k v i %
i v O N AR ] T IR AL AN Bl K R R A IR L DD A AT IR b 3 R R L AN 2l 3 AR R AR 43
2 T O i S B T O SRR VA A O B A R, AR vk, AR TRAT E B T 3k
RUR R, B 2B e AR 2 HUBE Al . TEZRE LD X A0l 32 8 1 TR A APk — L
BT A B B A X — U e P SR E R S L LT B R 2 B E T U AR
R R JE 1 W A SN O AT TR A0 0 28 5% L 5 S R ik T Dt U A ) B A DG ZORE 5 b i 3 S iR
TR T BT A X L o R I 6 R K W A T U AR Ry 52 5 vk D 03 LA M B A ) R KL G
T8 SC2 R0 92 55 TP U 3 B S AL A A LI, 5 RO ol e X LG A o o FRATTAR M AR 2K
JEERB SRR EN G . WRAEF B A ZRBEN FREY, mERENE,
S X — AR A R I B A — e AR bR T R e K Y T R R A R R
PETH ) 02 B IR A 2 R BB A X — I U ) A% 0 M A6 . AR ST BEAR ST Y IE 2 B K
RSB E S K BE LT ], 3K — PRTCHAE 5 WAL E JsU A X e rh 4T

T FBED I E JE I B PR A

(—)ELEHERE LR . —MEXUBRE
M E (numerus clausus) fERL T SCH G E A B8R . ©0) R B ERRIE T

{13 See Thomas W. Merrill and Henry E. Smith, “Optimal Standardization in the Law of Property:
The Numerus Clausus Principle”, The Yale Law Journal, Vol.110, No. 1, 2000, p.4.

C20 CPEOHEIRAN « 96 /5 Mg . CRARAT IR ) IR 0 L TR HH RRAE 2013 4R AL 56 15 L,

€33 [A) ik, 4 16 3L,

{43 See Harry Willekens and Kirsten Scheiwe, “Introduction: The Deep Roots, Stirring Present, and
Uncertain Future of Family Law”. Journal of Family History, Vol 28, 2003, p.5; John Dewar, “The Nor-
mal Chaos of Family Law”, Modern Law Review, Vol 61, 1998, p.467; Vivian E. Hamilton, “Principles of
U.S. Family Law”, Fordham Law Review, Vol.75, 2006, p.31.

(53 FEPLT 30T numerus M EEAS & SN BT, T clausus AR 3 A 97 R H M W NFE LK. 0
WERAT - (BT 38 DU 1] 34 ) L 3 55 B 50 1988 4F i, 3 102,371 3.
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HEAT R AR SR . BT 2 A O R QR AR (Y Rl SR Y AR ik A S TR Y, Y
FANTNEIE R /A, 000 RSB SR AR T WAL b WA AR T R E 1 Mk R
b, 5EREA N, AR OCH AN TE TR AUE ST T2 AL, RO & [FE T WA 2R A
fRCEZATD . XA RSHEAE T, Y35 A 1 o v B 5 B 28 70 22 A1 i) 28 T8 s 3 %o B 7 28
RYHEAT AR T, AR WA I G BE s Ak 7 vk SR F T AN T) A S 32 s ) ke e 2R AR AL 5 A 0
SR o © 7 ELJR X IF AN 5 M 26 7R ko T DU A 33X = G vl o e Ak T, 28 AR ik ) o
AT — I B Y R AR . B E A UAE LT (de jure) FIEESE (de facto) Z Al X 4, 1F Gl
3 T T A AR S — o o 0 T A R I B PR Y, S B R
BUNURMEENEN”, 8 M2 A AR F., A . W E AT A Ak
(15 A S AN O BOE AT A A R B 4 S IR E o B 6 S SE e KRR « R TE
A3 A B 8 )5 1589 45 (1969 AFA& 1T 1D T ML AE Y Ifil 3% 0C 28 M & i B4 1 %5 88 2 LA I
RPEM, AbdR 2 TAWFRRAANEEAT 20654 SAEB A N F L X, 2 T, RAETE
AR A X — 357, OO0 U A 1 S AR IS AR W XA R IR TAE S S B X MAE AR E
Sy, LR R XA R DR LGB R Sk o SR B2 TR AR A AR X
A (homo) FIEEHE R L A (persona) #EAT T AR AS P ) [X 43, C109 A0 35k 5 22 TC 4E 0] J&
B AN A FIRLE R X T B, R BE RN A A T B 0 R
AR L FE X RARERCNEE LW RE R R, 2, 000 288 FUR IS [
FEER) B AL . RN E 1Y B B2 BTMRR E AL 2 SO E B R B, AR AT —H EIR K
BE R AR AR D — 850 N 28 8 Tk, CUOH B S I B2 L NS T 9 R SR R
JEHARN . FOEGIR AR R LB TN, BURK - sdJe R IE i 4R
LU IHA B R E R R A B AR AR TG CRZ By, 12 RIR « R R

(6 BfE/RANNGEFE /K90 X 4> T 288 3 %€ (numerus clausus der Sachenrechte; Typenzwang) Fll N 25 1 %€
(Typenfixerung) . F52 b, R b SR 408 17 PN 28 150 o A0 2R 181 B A 28 e 2 A 4 b 9 i ol L IR i 26
RP e R T, S0 () MR i R 40 (P R AL CEE) ), 3 BUR 36, 36 H 11 AL 2004 4F i,
559 L.

C73 (FE)GHRRIR « M 2 07« (8 B RVE B8 ), B0 g AR 128 U6 A 1 AL 2001 4F AL 5% 20— 21 T1; £
e CR B U TR 24 iR 2009 4R R SR 21 3L,

€87 Mgl B 47, [/ B3 5 53 0T,

(97 ()RR « RSN RS0 ), FRACH IR AL R 2013 4R, 58 11 L.

10 See George Mousourakis, Fundamentals of Roman Private Law , Heidelberg: Springer, 2012, p.
86; JE M (kI (R ), B 45 BDARAR 1994 4FERRL 5 97 T,

(1) B4R RFREMERRE . S WA FP4EE YR DRIE R G —8)) . R, P EEH
A 2010 4ERR L 28 259 B,

(12) (FEDEPIRFK « sl iR RS 78R 8 (B E R ) 1B 05 425 ), R A 3, B Hh AR A 2003
AR5 114 B
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HESTTE AL I 52 bR R EE AR S LA G e C18) 5RO 1 ) 2 AL AR T4 IE S DA M A 5K gE R T
(. B 2 W, FRBE LT Bk — A b MR DI AR AL il i . 5 5 2 IR SO0 R E Y
KRR T RENIIRE, MEFH TR TS, RAWHLE TS ZERM
FHERZRAIRFRIEL TR N L .

R4 34X R IE 20 Ak A 8 0 B0 R AT A Mg 7 5 A E R AR B S P SR e Tk 2
T (0 HE P LT SO 2R, 5 AR i e D) A 2 LAY R R E T i 2 R ik E A A
fH B A AR . Rt 55 3%k R 2 b e T 5 BE 3% b B9 28 B3k 5 0 R A7 18 3%
R RACH B AR . AN K EE b B 0 19 82 5 AU B 8 A 7E AR TR 0 B bR . RO FE R E
B, B R E IR R T ORI S o AR KB i 2SR i S 5 AR S A
WRIOC ., B, R R AR D T AL T O R K — ik E R U L, IR 4TI R A OR AL & W
TR B L JFUAR T LR AL SR S I P 3% AR . A3 5 WG A B AR 828 7 A M R
TR BE 5 BT $2 AL A SIE AR R 59 0 . X R AR KRR B bR O T B A R E A
HEAT BUAS R85 10 23 BT . TE G UF S I 43 B 5 1 2 AR P e I Tk AR, 1 SR, I
Ay BE SR AL ORI 50 T TP 28 R O A A A A B EE R IR . X — B R AR A =
BL R ILTE Y BUR 5K B2 ALY B %k A i e X kL B T 2 B S Bk Fh 4 xR R B, K R
Wh A B AT LL SR At N R A REAE o RS AP 24k B e IE R A X SRR AR R
A AR Fe Y AT B A R O R R 28 R BRI AT A XA I AR K S AR =
N R EANGI G, Rk, R EE R Rk E W oy B e T b
MREXRRDBE T WSS e, i, RGBT RE. & H AR S
TR R BE , IR AL s T CHR P SRORE L R T 0 e 2 R Ak Y D 3k Ok B A X b
R 8 A . WO L SR AL I R EE G R CBR b — R AR 2K A (Ideal Type) .

(Z)EZESEE . LXBVUEERNHEX

FEEL TR B R AT XA Gk 50k, R Soh AR 0S4 HRBOA S 7 & 78
it BEFRN AR 1) F & (Tllegitimate Child) . X FPFRIE T LB 2% Sk, (BT @iki)
PR S A T RRN legitimi, (1970 55 AR T R, oA 065 ] S 78 3 AN AU &5 32 B R BE L AR B
PR P RE S M2 P 0 A R . LR ARSI A A R O RE A RN AN A
FE o X AR S NAE IS A F L i T i R AR P A B EDIE ., filius nullius 7657 T 3 b JF 2 48

(13) ()RR « PR (AR E LI ), e b UH: 2003 4F R, 55 88 1L,

(14) See Régis Lanneau, “To What Extent Is the Opposition Between Civil Law and Common Law Rel-
evant for Law and Economics?”, in Klaus Mathis (ed.) , Law and Economics in Europe: Foundations and
Applications , Heidelberg: Springer, 2014, p.32.

(15)  (EOWAFE « SRR (P LIEHPT ), 28 K, i BBk K24 U 2005 4F R 465 118 T,
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A SRR A, TS0 BT R B B AR B T2 B AR R ARZ T (filius populi) , 170 Sk
MRMAY R . EC 8T FEE R A O SEAN R At 22 I, 8 AT iy A
WEARAER LR, il RREE A T RS IREN X . BAeECERILE ) b, 5l
WriTREAR B LA I FUA X i Rk B B 2R i O R A A AR B 2 T 58 R A RE AR R R G &R
S, G190 Ml — 2B AR IETE L A Y LT Tk B IS IR G A AR I 20K TR G R A Bk
T AR AL T T LT A, ) e E L BIE R kT AR S bR B R ) T R
%o XS L SARE A B b KR IE R B FP OEM  1EIXRE A B R o, — DIBOR T
SR R e S BAL R AT P 2 T EAT I . JCIR R A N B Baf 2 W™ b 7 IR E B AUR FI X
%5 B oy Be e L e W L E B IE AL R 2 by, e 2, FUA W X L8 28 1 Ak i A
?,%%Aﬁﬁﬁﬁﬁ%%ﬁﬁ@%fﬁ,iﬂiﬁﬁ%’?“‘cﬁ%%fﬁ%ﬁﬁiE‘J*X?F'J#ﬁ(%ﬁ?l‘ﬁﬂ“E‘JX% Blan . % ¥
BB B g T HUR TR AT DL pe) A5 KPR BOAUH] , e e 1 R 15 e A vk E 4R 8907
ARACKAY I ™ . SIERERL, LR BE ZE TR By T RFER AR %%Lﬁfﬂﬁ?ﬂ%ﬂ%ﬁ(
KE. EAEBERE RBEEEMO=AME B SESIEL W ENE RSk SR,
HH 2 FEM A AT N A C BRI . 1 A T4 R R B AR A (6 i 7
B R R A7 )Y AR T RFERT o B2 Z UK P B I I YOG R S (], AR AT
SR WA AR AR A SR AP E T TR HKIE LR P db, B 7 T
AR SR TR DR SE T 2K RE T AR B R SRAT YA R L 21 ALK A VA A L S g v P R A [E] R A O A R
B N, AR IS AR R B2 B W A [ 1791 4R 5816 ) I B S B¢ = RIE L)
TN T RGN AER X LA AT AR B AR 4 45 T8 — 20 A AT B R . DR An R Ak e IR A L 24
FANMUARARBOEECRLM A b WA EABARBEERCANENAd. KE
I IE il i X R A 75 AOR BEIARR E 1 B
M IS A A R R R S R SIS AR A ko il [R] Je 56 RO RE S HETE
A SRR B ML E 75 U 26 B AR i 99 38 940 5 A ik 1) DX A RS ™ B 58 . X e 2R A A 1k )
FEAAE T ORI P, AN RE 38 4 S A 38 FH W) A% Hh B AT Wy A S 2 B0 R 5 R 2 8 8 ik g s
SE b BB R AR Y STk R B R 22 Dy R TE R S 1 R4 B SR A
FARIME W ABEE Tk F BRI . SOEEA B AN X TG F L T R XSk B

(6] Z W EOMMYE « M« IR 5E (A kA ) RO A5 3 i AT R 2003 4RI 5 425 BT,

(173 See Herma Hill Kay, “The Family and Kinship System of Illegitimate Children in California Law”,
American Anthropologist, Vol. 67, No.6, 1965, p.58.

(183 J. RUBELLIN-DEVICHI (dir.), Les concubinages, approche socio-juridique, Paris, CNRS,
1986, p. 22.

(193 D. 38,10, 4, 2, ZRCGERMED « Hrar OISR - CHFIH « FE FE P 4k R ), 9 22 3 3%, i [1
R AL 2011 AR RTL AR 13 B,

200 [ BiE,

210 B LA T8 CGRIE 8 ) v BB A7 AL 2000 4E AL 55 6 TT,
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TR R AR 3 E DU AR LR AR S o €220 R ST RE AR S HE AR 1k X — TR T L
I TERE FEBE L 58 A48 1R HE . SR SR8 vk X 5 7o 2 0 0 S T B L R R kAT T R L H
TEHARIE FROR EAF AT i L 0 ek A73 58 T LA BEAT 264 (7 o 2R i 28 3R ] 65 125 Ml IX Wi 57
TR % AR 2 HHE B ORI A5 R AU 14 AL BRI DAy LR C280 LS A A I AN BE e A A R R S DL A
S AN R SR 2 () o B 77 B T A O 9 o 3 I R [ 5% B ) % 3
A5 L E A7 A 15 A T ) A S R 2 4 P 80 40 1) A SC R AE

= B IR AR S RE 12 TP A Vs 1Y A SR AR

(=) A BiE Rt < Fn 8 3R 48 X 1 M 2 30

LAIR S 5 W AW 8 b3 K

AT 8 SR N AE IS Ak P i S VR R B R — A S AR T 2 b, B, A& B
BUAR T AR . X — R 5 R AR N5 3R A% NS 0 T S B
TE A [ 222 G e JE /R I 75, “7E 20 tH2e v J], 350 A 58 2 58 SR L LT 2 2 )5 b A 58 48
ERBL TP — 2 AN DGR AT T R A s Bt a2 7, Y I3 P RGE 3 R 20
T 20 4 Bl 50 JaE 1 R 1 S Sl g T IX U B A R B — I b R I L ) o R R AR
TERTA AR L R PO T A8 (BRI RE ) Z 5 S N AR E iR A3 B W i 3k .
X IR AL AE T R ZERT IR LA CA R 09 A e, L2507 S5 Bl A A A5 78 A 0 08 FBCAR,
TERAETISIE . AR K E AR A NE EmAE SRR . A
N EIRTELS S Y25 F 00 in T 18 5l 3@ BL7E 125 3 T 22 M d/F SR 28 0007 3 5 32 240 %) 8 40 1) P9 254 1
VAR, TEARK — Bemh ], 528 10 0 20 R 8L F IR A O 28 A M S5 O R i T B, Al
T 55 7 My XA AT A0 I 1) 9 S 0 7 o) 5 A R A T e 2E W R AR P SR ok 8 R R
R G548 7T B 7™ F PR I B A, C260 TR g, T RS B ™ I O v D) Y A AR R A Y
B R AR 7 U T AR AR N B U kR 2 RN B R RO, filan, R FE
X7 A B8 18 o 322 29 5 wit i) kA M OC R BCE B AT [A) s SC55 . 270 PR, O AR i A Y SR 22 (8] B
BORRRE 7 A5 8 A A . I HORAE B 7 I, i T OB a] AT 1 L BIRSORT 7 A B Aot B A 58 B 1Y

(22) Z: 0L E W] R AR R 2 00 VR BE AL A ) L B 1 AL 2017 4R AR5 591 T,

(23] Z OB FF 25 B0 ), o B R AL 1999 4R R 5 162 TT,

(243 FEJRMUR WRTEE (120,56 113 1T,

(25) Jonathan Herring, Relational Autonomy and Family Law, London: Springer, 2014, p.5.

(260 ZWMFHM . WREEBRZBIE (H BRFEEFETS . 5373 T R mikZ ik
U P e R IR B 1997 SRS 2 L5 467 — 500 TL,

(27) XERAEIFASTE TSR X2 R TXEAERA RG] MATH . See Rita Lobo Xavi-
er, “Autonomy and Private Ordering in Portuguese Family Law”, in Frederik Swennen (ed.) , Contractualisa-

tion of Family Law: Global Perspectives, Switzerland: Springer, 2015, p.260.
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AL H b FATHT & B9 AR RS A B 5 T BB A A g, iR EH
BAFRIERARTE MR BT A FR B KRB [ EAL(iberty or privilege) K L T
FEBH] (right or claim) BYI§ K. 0280 B 2, AR Al ol JC 8 U7 MR 11 9 28 3 4 5 AT R
TR PR S BB SE R 7 507, 29

AR TN B J5 T A B4 e T U5 TR A A U 2 e B A B R AR
D7 T NAS B SE A ARG R R ZEXUTT AR BE LA A © A 44 SOM S5 25 &[] T HL TR B R FERU7
WRE LI R A (persona) i THI 550 AH B 45 25 55 A L R BE D L O I 775G 38 o i 2R B i 45 [ At 57 7 R
FEXUTT HAREY B By AR G By b I 205k B[R] s WK T 1 Aot A A% g, T L AR
PR ERWZE S AN AR AR 7 05 T3 K e o B AR A TR T T R 205 R A
WA E . A S AN EETRAAS  FIR AR R GRS AR T IR AR T R FE TS
PR AR IS A A ) A Ak X il G0N 2 T T ik S 8 P LR o . e Pl o ) B R T S S E R Y
PR R R I B AL TT REHL b 4 29 1 AR, DO BT R LN AR F AN B, B
BUARGRJE 15 108 6 T3 TG A8 U5 06 % IS I ™ 4 1) 11l {ELI/F 22 [ AT 9% X T 243 5 1 5 4 U ™
W BEAT T 2R R AL Kb B b — 3T B U IA A A T Rk fp 0K B OC AR N 4l 2 BE T 3 A
Wi, G310 AR R FE I 7 4[] ] R 2 X — 7 8 U 5 T 7 A e R A 3, DT 9 % — T A AR Y
H AR,

AN BRI R IUAE B 0§ D7 T . 1E QT SCUT AR L e S 2% 3B IR XU B R L O
0 908 P e g 32 L AXAS R A WS W 45 08 — 220 A T A R SR SE B b 0 B 40 R ST v ] R R Y
HAATLAEIP RS Bk, A% 5 IR AR Z — B DR AR 70 HroRs 1 8 A 45 4% ) AU i
H R O R AN BESE IS L DR O WS A A ) A R R R B (R RIS IR A &k b R
JEON I B A A AEAR DL A AT . BB AN 20 )5 2 i TG o 5 B S A i — Fh s g e, T
TE— 1 ZAFRT (&G Rk ) b 26— B B IS 1 2 . DUCAE A 2 12 4R DUR BEBOR 1k . X
S5 68 4F, HLB 1884 AR BN BE A CHEUH A L L9504 1k B U L BIE R B9 I B

(28) A REI/REX AR EEM SN, S WG B RE (AR, KB AR, P EER
AL 2009 4ERR .

(29 (FE)MHEIR < b FUAT (75 FBE VL ) E AR I Wt AL 2010 4F L, 58 66 1L,

[30) Barbara A. Atood, “Marital Contracts and the Meaning of Marriage”, Arizona Law Review, Vol.
54, No.11, 2012, p.11.

1) J3oh— T EE R R IR 2 E BT R X2 by ik fa b, 2 WHRBLR |3 o7 ok 3 Uk
AN (REEEHIL), B =R/ 2004 /1,55 173 B, X — Ml [[AE A DUE JH T oAU & 50, 2 0
TEA (RIEPARGE ) o B B R AR AL 1999 4F AR 45 40 T,

(32) D.23,2,16.2, 51 A (BDRMEL « Wrap CJE kg (U IR « = MG 7 gk oK ), 3% L e i, b R B
K2 AL 2001 4E AL 56 31 T,

(331 Peter de Cruz, Family Law, Sex and Society: A Comparative Study of Family Law, New
York: Routledge, 2010, pp. 57—58.
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D] P 380 5 O B T 3o A 0] B A B AR R A T R AR A, AN 4R BEKE BLAE AT
ﬁﬁmﬁ%ﬁ%%wﬁlﬁ% oA SR S S A T LA (9 R — S ol 2 RO B
B8 808 G T G 1 T 2 3k 2 — 3T SO A9 S D) 5 3 A — T 5 ) A R B AL A L B PR L T LA B
2l 1 BRSO O SAE ARSI . DA B 1 R R L 6 A AR A XU T L gk BR 4l 1 P 10K 4
SRR R 14 [ R A R /0 1y O R GRATY AR DA 2 D6 D) A Sy A 0 Bl . R AR W 1
TR A SCHE VR (H O 0 A0 R — i B 5 R M BR A SR A E BRI 22 52
IES REE
1% 5 0% B0A 1) 2 TR I 194 i AL AS A3 3007 235 % % M IR 1 e 34, T L 28 B 7E A WA AS P 2L
A AR M — WA TR . X — SOk F . S WAL E A R . AL
T A5 TG A K 125 3R 3 2 3 3 vk R AR AL B 2 A 0 R R AT B T hsk . — AN R A B
20 20 R A (A7 22 Rk i) B 28 1 I 7 1l 25 (goed) IS T 1) (zaak) BT HA B 45 48 i fir , B350 15
PIBOE S P TR AH UG 2, BT EZE T T S I 1 5K [ R 2 Hh Ak S5 B0 S, e 2 R A TR I 3%
3 P A B AR 88 A 2 i K AL 57 35 R AT R IR T S AL 3 R K [ O R A AR 4 A
FEAE AL TF IR 1 1 2 5E 2 M P UG Tk &k . (HOE 50 5 L I A T A b 04 [l 8 D6 R e vk
ROR R IR RE S S WADCE DUk DO L O S R A R S BT =R A R vk
Wk 4 S [ 2B TG T2 IS W (mariage civiD) R H B #2 2 (pacte civil de solidarité, fij fk PACS,
I8 TR S F S A JE (concubinage) o 036055 U I Hh AR X 0o 114 28 BY 95 RE AR L IR R
FIEZAS P RAZ GRS R E A, Wk E 235 R STk E, B 2002 42Uk,
TR A 00 T 265 1 A e A% 3 A S 0 A 50 1) AS IR oA K T R 3 BB 32 24 Bk R I b T
FE 2016 45, S RS 0 B 52 20 R S S 000 22 ) 1 b B 6 kB 475, BT B AR 2 56 M 4
o SR b B 0 R AR N 51 RIS, AT B AR Tk B D N AR AR TR RS . AR
2 Xt AR N 5 WS A0k Rl 25 10 W 51 7 B S K 3 B AIG . v I 2014 4 (4 i A8 R B, 25
% LT AR Y 84 Vo k42 LA B Al ] i (1 Oy 2 ) A 0 L 80 SIS AN 2R, R B H B R Y

(343 Bilhn, 36 E & 78 M X EORTE A I L 50 20 b S R 2 T 2 2 2RO TEE S U T LA A A B B
FAIEUSIH . See Frederik Swennen, “Private Ordering in Family Law: A Global Perspective”, in Frederik
Swennen (ed.), Contractualisation of Family Law : Global Perspectives, Switzerland: Springer, 2015, pp.
34—45.

(35 Art. 3:1 BW.

(36] See Frédérique Ferrand and Laurence Francoz - Terminal, “National Report on Informal Relation-
ships: France”, http://ceflonline. net/wp-content/uploads/France-IR. pdf, last visit on December 21, 2015,
pp.7—8. T EIRIAAY S BARCE E R M) 515—8 F&XF A A7 S, (R B2 7] Jm D™ 4% S PR Ui IT
AREBERBWILFE AT RS, SHEE MR N M§E —fdiss, BMER —F 3 A2 kIR m
TH—EH T, LWyl L2 AR B 50

373 INSEE, Tableau de I'Economie Francaise (TEF), édition 2018, p. 28.

383 Ibid.
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KA 23 A [ R EL AR B AR S35, 2 Ao IR B oA . 7E Bk B Rk 95 3k
BRI Rk 2 PR B i AT, [ B S22 S R REARAT — @ Wit . AR, S U IRAN L, R &
BN R 5 F A 2 A S R W B Al g U Ak R 7 T BRI, A 23 25 SR IS O AP G ik
SE W 7] G50

TEART 22 IR BRI R S IR L AL & LIS B R BHR ad ®:be . BT
5 [ J 00 R AUAE AR 2 PR VR B kR 2 A B vk b SR AR A O A BR A R e, 00
£ 2005 4F py ik [ 8 58N 1 EFE 0 355 B — T FE A IE PR S5 22 R BB K A 2
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(393 See Anatol Dutta & Simon Schwarz, “Conference on the Legal Status of Cohabitants: Hamburg,
April 2—3, 20047, Journal of Com parative and International Private Law, Vol.69, No.1, 2004, pp.150—
151.

€401 Ibid, at 151.

411 Kees Waaldijk (ed.). More or Less Together : Levels of Legal Consequences of Marriage . Cohab-
itation and Registered Partnership for Different-sex and Same-sex Partners: A Com parative Study of Nine
European Countries, INED Documents de Travail 125/2005, p.41.

(423 See Sarah Bulloch & Debbie Headrick, Cross-jurisdictional Com parison of Legal Provisions for
Unmarried Cohabiting Couples , Research Findings of Legal Studies Research Team in Scottish Executive No.
55, 2005.

€431 Ibid.

(44) 2 UhisciE N REEBE(C G T N Rk B o B 95 45 00 B0 10 10 LA R 2248 LIRS 2R % B M T UL ) 48
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L R 4 O 20 By — 0L i A 1 B 8 B o 0 43 ) R 5 ok A v T S B 2 AR S SR T
ARG AR W5 A4 T2, D7 B 2 1 [ R 5 ok ZE v AT o] AR A5 3 B A T 3 A2 B R 1

(45) BeckOK BGB/Hahn BGB § 1359 Rn.1.

467 A, e N B B 56 T 3 T e N B R [ B A0 75 ) A5 T R B AR R (—) )3 29 2R Wi f g
B 0 5 A% 9 PR B S 5 A — T TR A AT HEBR T3 = AR DAL AR AT RE . J0 A {1, 7 I I5RS  E
U5 I A ) 32 5 ke P A RS S A A 9 S 52 D Ak S A7 A R D 0 R = N HR R W A R R AT 9 O Y S
(BGH FamRZ 1956, 1805 BGHZ 23, 279; BGHZ 26, 217),
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A ELEARIA 25 3 %)

it BERE YR AR R T O R IE T 28 Y U R AR 1 AR A T RS R T A A
AR —— &t b Y 35 467, A 1 S BRI WDIR 285 I 7 O R
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KERES LM BEILELR. 'ﬂt%ﬂﬂ}a%ﬂ@ﬂ&i#ﬂmﬁﬁ@éf‘a%}ﬂ%ﬁxﬁ&:?ﬁ
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LR E AR5 A — T b AT T Y B A B B A IR L R 5 AL B F A Bk A
KFR ., JUH S RS R A 3 [m) W 4 CREI) 9 [ 52, A0 B 85 % B ) I I AN 2 S B3k (W] iR
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KRR EE R . ARAE Olga Cveji¢ Janci ¢ [H PR H 3 24 255 19 Jm 2 30 E ) 317 45
MR E , ZBE R NS F L@y 5B R AR L R AL T, (A4
SR AT HB 43 [ 5% A R B R 1) K A2 B 0 A Y B A A0 1 Sl S AR P o TR HE i % A8 5% B ST Ik
HERLFRRMEER., OD S8 bk LR 7 E R 5 050058 4 5 4 0 80k R AU
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AN I
]

(481 W H AR 14 L MCEEEEIE 14 1B 1IE & (the Fourteenth Amendment to the United States
Constitution) ,

[49) See Johan Meeusen, “Judicial Disapproval of Discrimination against Illegitimate Children: A Com-
parative Study of Developments in Europe and the United States”. The American Journal of Com parative
Law, Vol.43, No.1, 1995, pp.119—145.

(503 LAHA AR AR A F L mikf LA R E — E L3 T 21 4, see Satoshi Minamikata,
Family and Succession Law: Japan, Alphen aan den Rijn: Wolters Kluwer, 2015, p.110.

(513 See Olga Cveji¢ Janéi¢ » “Rights of the Child in a Changing World: The UN Convention on the
Rights of the Child: 25 Years After”. in Olga Cveji ¢ Janéi ¢ (ed.) s, Rights of the Child in a Changing
World : The UN Convention on the Rights of the Child . 25 Years After, Switzerland: Springer, 2016, pp.
12—13.
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(B T Y 02, 7 S AR — BN A] L 0 i 2 85 W00 OC 28 19 )7 3 2 97 A B 1 20 R FR 1 LSL AR 3R
U T RSN o FE U O AR AR VARG TR IO IS 32 S R A R R A S S I A K
JTHEF 1994 4 2 A 1 HFAYCHS I 230 25 ) miAT . 763 1 O RO, 1998 4E QIR FR B MEIT
ZHDBIC I TFEO A RF L F LWL L FER ., M TFLIEWNCR FLFRLETFL
KAV TR R KR R A A B 5 290 1 20 K FD 1Y KA i 75 28 RUA B b T — Fh IR J0IR
o AN E v I 1 S SR 1 DX AR FH R K s A . SRR R IR O 2 S 2R R
() Al 5 V6 A 2R AL b i S BT A B A B R A e R ], TR IR A B T OCTEX —
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(523 Zaunegger v. Germany, no. 22028/04 .3 December 2009.

(533 BVerfG FamRZ 2004, 1857 (1861).

(541 Vgl. Vilker/Clausius, Sorge und Umgangsrecht in der Praxis, 4. Aufl., 2011, S. 48.
(551 BGBL IS, 795.
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gan Law Review, Vol.83, 1985, p.1803.

(771 Marry Ann Glendon, The Transformation of Family Law: State s Law and Family in the Unit-
ed States and Western Europe, Chicago: The Chicago University Press, 1989, p.2.

(781 John Witte Jr. and Joel A. Nichols, “The Frontiers of Marital Pluralism”, in Joel A. Nichols
(ed.) s Marriage and Divorce in a Multicultural Context: Multi-Tiered Marriage and the Boundaries of
Civil Law and Religion, Cambridge: Cambridge University Press, 2012, pp.362—263.

(791 See Jana B. Singer, “The Privatization of Family Law”, Wisconsin Law Review . Vol.5, 1992, pp.
1443 —1567.
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(80) Janet Finch, “The State and the Family, Institute of International Social Sciences”, Text of lecture
given at the Institute, Edinburgh, 1996.

(813 See Sandra Berns, “Folktales of Legality: Family Law in the Procedural Republic”, Law and Cri-
tique s Vol.11, 2000, pp.1—24.

(82) XUAEWE . “FKBE 5 REMPHE R/ L7, CEFITIE 2017 4855 4 W, 55 65 0L,

(831 See Tonya L. Brito, “The Welfarization of Family Law”, The University of Kansas Law Review ,
Vol.48. 1999, pp. 229—283.
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(84) (SRIEFL/R « RE/R (A IE LT BUR I 20, R I P A5 L 2011 4R R, 46 308 T,

[85) See Martha Minow and Mary Lyndon Shanley, “Relational Rights and Responsibilities: Revisioning
the Family in Liberal Political Theory and Law”, Hypatia, Vol.11, 1996, p.4.

086 (SE)IHBEIR « /R (HEF X GIE AR, J7T G55 Bl At 2011 4R 55 2 T,

(871 See Mary Daly and Kirsten Scheiwe, “Individualisation and Personal Obligation: Social Policy,
Family Policy, and Law Reform in Germany and the UK”, International Journal of Law, Policy and the
Family, Vol.24, No.2, 2010, pp.177—197.

(881 Anne C. Dailey, “Constitutional Privacy and The Just Family”, Tulane Law Review, Vol.67,
1993, p.959.
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(891 Joseph Raz, The Morality of Freedom , Oxford: Clarendon Press, 1986, p.399.

£90) See William N. Eskridge JR., “Family Law Pluralism: The Guided-Choice Regime of Menus. De-
fault Rules, and Override Rules”, The Georgetown Law Journal » Vol.100, 2012, pp.1881—1987.
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193] See Lisa Glennon, “Obligations between Adult Partners: Moving from Form to Function?”, Jour-
nal of Law, Policy and the Family, Vol.22, 2008, pp. 22—60.

(941 Jonathan Herring, Family Law, 4th Edition, London: Longman, 2009, p.3.
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(951 June Carbone VA4 T #i %€ % F R R 1 =P I A2 — WS SR HEE L 2 ACBE DL KT RE AL BE, R
X— T I RA B I FE L & 7E N . See June Carbone, “The Legal Definition of Parenthood: Uncertainty at
the Core of Family Identity”. Louisiana Law Review, Vol.65, 2005, p.1297.
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(971 See Carl E. Schneider, “The Channeling Function in Family Law”, Ho fstra Law Review, Vol.20,
1992, pp.500—501, 516.
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Abstract: The numerus clausus principle sits at the heart of family law. It adopts a formal approach
based on the distinction between facts and norms to distinguish legality from illegality. Patriarchal ethic
and its corresponding living image were taken as its ideological foundation. In the age of moral and ethical
pluralism, there is a decline in this stereotyped principle. In marriage law. there is a sharp increase in in-
dividual autonomy and the type of sexual relationship. Furthermore, the reform of equality between chil-
dren born in wedlock and out of wedlock supports this trendline. Chinese law bears its own distinctive
characteristics in this area, i.e.. closing the gate of some usual types continually while reserving other
open types as a result of the pressures from social fact. Admittedly, open types in family law avoid the ri-
gidity of the legal system to some extent-but increase the uncertainties of law application. The introduc-
tion of functional approach and the decline of moral argument have jointly obscured the boundary between
facts and norms. In another word, there is a growing trend of the overlap between the norms and facts in
family law. Utilitarian consideration about the social benefit provides a fresh justification for this princi-

ple.

Key Words: The Numerus Clausus Principle; Functional Approach; Formal Method; Open Type;

Moral Argument
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