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B OE XEEERTEEMUNIHAERZURE -RUSEAIAEZFEMNANE
Pl.oWERAAFEEQLERT R BN . AR BB T2 EHH L0 E HEE,
BEAZEHENLENEX, GHEEARFATREEZEX LW A EFE, MAERRK TR
EEX LA RFE, BRAREEAZEF A EA LT ERN TER T RN A RMHTF
EWRH,TEH BT ERA TARAN RN FTFER ALEZZF ENNRA REEE
fRE, BHEFEXTEERENEEENR Y TRAEH A,

X®HE FAEFE BN BARAS xEEE

TH— AR SRR R mA B — A4 Y B A Rl i (Marbury v. Madi-
son) VRS TR, (N4 7 6 [F A — B B e b KR EE M T —
T GAEFOARAT . B B 222 56 [ JE 05 v O vl 48 B30 de 1 R 19 S8 0 38 R Lt 2 SR S 42 1 0k
FF, C207E 21 LR LR SC T e [0 5 0 24 DL K nfef >R 3 28 o0 A i BE g b i Rl b
P ThRRPER AL E SO T R AL A EEN S E, R R A E . BA

* IHEREFEFEB YR,

(1) Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803). I FRiF“EH{HHEE",

{23 Mark Tushnet, “Marbury v. Madison Around the World”, 71 Tenn. Law. Review. 251 (2003-
2004).

(33 ZWEF (EEMENEL), hEBUE K WA 2000 4R /N “RABHIPLC 2 [, 1 2\l ik
27, (AL )2006 4E5S 4 1SR DI . L RIEAAMIFIR W EFERERD B PR P E
B )2003 AR5 2 1Ry ORI RESE R Y AW SUCRFERE M ik W A S . P Ak
£)2003 455 5 1,
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5 e LR R SO RE AR, S BOUR RIE B RS A9 ) ] L R 0 R Ik A A A R A B e R Y
4 B 3 o 4O TE A R T B 2 [ P A A RS P 3% S R S — B A D R T i S L N A
Jet L T ] A A B S R IR e e 3 e A A [ 2 S ik AR RE L DRI S T SR A SRS L
] A A ] BE R SR B T E R A RSEAE A OO AR E b B A R E KON T RIAH
EE R SR YDA A AT

ek 78 A A (A AR E S B AR — AR A R R DL T A2 T % 5 A Ho A
DL, FLSE, B AR N A AR SCGE AR T/ ik A . J8 B S (A AR R AR 3L F
EHAENESHEREN DD . DEEREZE UE R AR G 1 6 5w A B, A
e X 56 [ T U AR A R R TR 4 () A e 0 — SR T8 B R 4R T A A )
o, 56 SE BUAR & b Y S GERURIAT BORLR) B2 B8 28/ — ST T, A ST XA~ £ 2 of TR
RIS, AL H AW LRE RS A Z M B BB R —— X A SR 6 E BUR (R 451
AR (R A, TH A B R A SE AR (] R R A [ R X A [ R T R R
DRl o A S (] 58 IR OB R 45 A ) ) 56 48T B A1 HEL 58 v A A AR T A B 1 A1) B o 8 20 R 4 i
b PR A AR 36 R e L T e JE U B, A SRR B T B R T Ak P Y 36 R S
S5 A e 1] AU LA B RS 5 [ 9 W 2 4 114 B RS2 ) o DRI IR — e P ) 248 I8 L ) AL
TP 5 5 AR ) b 204 B B 4 T AN R B 7R 152

AT R AR JUAS B 23« 5 — 3B o0 o 16 B A 48 S R AR 5LV BUR R LA
TR ORI F A S JE 2 26 IR R SR R R B B S B b o LB AR . 5 W MRS
RT3 9 A BE A 2 1 f B 58 R 0] 1 i P AR A o8 R R B YRR AL S R e SR RS R, 5B
= Nk B A AT BT O Y A R R AT Ok B AR B AR S A R PO ¥ R A [
B, R R — A AR R AR

—. SRR RERE T LA
MR BRI A0 R T A A I S R A S SR BRI - T4 B (William Mar-

bury) Bl RIVHS 1A 19 90 25 iy 5 52 42 44 S AR I IX IR 285 B (R TLAR)  OF X ZAERTE
25 S PR BL Y B e LR AR B T ZCBE BRI . E b A 2 A 0K DR Dl 48 e ) TR L T R %

(4) ZWHENE CEBERABEARREL  MEEAREBES R — N E )" (N RIEBEIR)
2001 4F 8 H 13 B, % 3CHE - 1803 4 35 [E B H £ 5 vk Be 76 3 BVA L 1L B B0 Br 28 ifh — Z2 0, 8 iE Kk
B S HORTEZ R RFI R E A . SLENLCH & /Y 5 58 AL Al A AR O AL, | I R 81 T %8 kR AR Y SET
FRIE SE vk R AL R AR SE L T UG B A I — M A R IR AR Y AR RO R 0 T ARG . RAE
TR AR AL E 2 RO A T R VR SR A A 0 LT BT 0 B AR EE S T SR IR URIA AL AR T

(53 See Louis Favoreu, “Constitutional Review in Europe”, in Louis Henkin &. Albert Rosenthal eds. ,
Constitutionalism and Rights: The Influence of the United States Constitution Abroad , Columbia University
Press, 1990, p.38.
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A5 2 DR O Al B SROBT AT [ S5 S A 4T - 22 i (James Madison) # ZARAR FF 6 44 fh . 223
b I A SR 3 SR . T AE R R O 1) A v 2k BE AR R L SR R BE R AT AR (writ of manda-
mus) , 58 il 22 1l 77 Kk T AR

SN H AW B R F B0 R0 & BUA M A T . 5 2 AR S G AE A Y
B W B A 0 1 55 I A AT TR R BUR A . ik b S R A T E A S A IR
HERWBOREHLZ LT EE X L ES:, XBOAEHLE T 1800 £ R4 Kik, 7EXK
T v L (S FE R ) I il A T B AR A IBOTA PR 1 5 4 32 B0 Pk R L T 150 Y R 4 26 o
bt o B U . — T CHBR I A A SCAE ) R T L I 3 PR et A R A Ok sl B Y 4 B
T C 6 TA [ I B Y A R ST R S A OB IR 58 AR R E SRR SE N BUSE A T R gk %
MR Iy, R PR S A F A 9k 2 o7 BB T I A A R AR 1 AR A
P2 5 A 3 ath 1 12 [ 2 BUIA AR A 7R 5 B A A 9 B AOR AR o, 70

T3 — T8 1787 AR 38 B 58 1 ) 06 1 0 5t 1 28 1 52 1 B 7 RSS2 VR s T U
FE 1800 4F Kk 22 i, B 48 AT 3040 58 (1 s gt , R b Mg AR sh b B B 4. A A
ASINT KBS 2¢ . A9 2 A1 /R (Aaron Burr) |7 243 F1°F- 52 J& (Charles Pinckney) ., #%
(ERETEES LME AL BSEE2E A Celectors) $ T 1 7K 48 08 52 15 21 5 5 Y B S 8 i
N Y3 EGBERE NRLES . REEMEE R — 22 A Frh — 3, R — 2
SZRAEAD, I AR R D LA R 24— 5%, SRR BE o7 LU A 1T 20 B8R S S R RS, SERR
b BT RS AR R T K R L B AR SR L ks e NS (CJETR ) X I ) R Y A
J7 F S AR AU BE N R S L (Y B A BE P 5 R S R SE 6 ST B B A T 4R
BRI 3 WA R AR PR 1 7 IR A2 A R L 5L B A B R R RS &, C8)
W AR BE R SR B B SR . = T LA B 22 S A SRR BEAE th RS . FE IR IR B DL AR 00 1 Ui
T EBE=TARBEPMORA AR T T2 AR ERENESE., EXDIREPB
G B A LT AN B T T AY R FE IR AN MR AT K & ol B SS I AR B0 B L A B AR 9k
P IO IR A AR B . B A AN 5 % i 2 N RIS A A AR R R L R A I 2 R
IR A AN 25 25 A T % 4 B 48 19 7 LR E (Banana Republic) . A — 4 1th 40 [ 346 2 J5 19
— R R R R, L)

T IR SETE 1800 4F B dE 26 P K 4G T B AL ANaE . sk S5 1) 78 9 a2h I 0 i IR 3k —
B E S, RBMBIR AL TG L AE AL R i BB S 2 A A O B, DA 4k

(63 Edward M. Earle ed., The Federalists, A Commentary on the Constitution of the United States ,
The Modern Library. 1937, pp.52-62.
{73 Bruce Ackerman, The Failure of the Founding Fathers, Harvard University Press, 2005,

pp. 3-6.

(81 Ibid.

€9 Juan Linz & Arturo Valenzuela eds.. The Failure of Presidential Democracy IT1: The Case of
Latin America , Johns Hopkins University Press, 1994.
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2r SR ARG AT SRS, 1801 4F 1 A 20 H L 3F 24 37 4E i J5 [ 45 000 T 8RR S Bk B
JEREE. 2 4 H, BHREEMR DAL @7 H 5 MRS . 2 A 13 H BRI 5E NEE
f [ 2338 1 1801 4R FI¥E 22 ) (The Judiciary Act), 813 T 175 A>3 B9 #1813 B2 f BRUGE 5 T
b R Ay TR . 2 A 27 B E S T CRHME H AR X 41213 ) (The Organic Act
for the District of Columbia) » HLAE B 48 AT AT iy A4 E R H R LHEE . W44 7+
HARERE AR T ES N . S BB ST A B R X IR R R IR
WY T AT BT R S B TR . (B I B BRI R A . 3 0 4 H ORI, 22
J5 3R BUHE i 1 XoF R 3 N i 4 39T AT 160 45 B0 22 3l 38 R O HR I Y AT A ik B B ATR . BA
B i B0 A R 2 o v v B L R VA B & ERAT AR L s 1 55 L R B AR

FEHZENDHPORREERBEREERT BN, DA BERMAT T Lo =485, #%
R Zh 8RR B9AT ST o =438 4040 1 8128 =4~ 1 . 55 — , Eh {1 B 2 45 %o L BEoR I AT R =
AR 7 5 R A A X AR IR 52 B4R AL L A 5 O AR T Rosr e =L
SR A S R AL TR T B RO T B B S R R B R kA Kk AT R 5 A
(mandamus)? SEUR KL E S = F 048 1 T 5 2 10 5] 2 8 28 8L, Bk B o A5 [ 23 57 Y
KF7 . AEFESE — AR A Y, G R T BN OC

Iy BORARE BN F 58— ANl A A R 2 DA B TR R R E MR ER
EH LR, BA B ARk A Tk A RS LS A, B 1801 AR FRE
7 X vk RN T AR B0 B3R vk B LA . LR B CRIE 4 ) AR R 28 1% ) BILE B9 AT A
B, et 48 4 AT A A B AT = A B A B AR 3] R ERG Yh, YRG A F RN
ZATRARET AT A RIS A 2, 7R 2 AT AR AT, M5 B AN Z kBRI 9 A i B R A H—
B2 E R, B R AERE = Ty . AT e B TR B 2 )5 78 BE AT iy A 0 — T3 3 A
FUR . B AE B BRI 22 0 T AL 1k AR . Ze AT IR B A i 1 e 8 A, L AR A &
BIATRUESE . DA B R FRATR A AR . BRI O 2 32% 38 45 $ AT iy A FF AR 52 i
BRI E BT . “BARRA R 2 — 00l (E ] i s AR S i s gk, 7 C100

F X A A T E R R ORI P WL A R R
FA H Y ELIEAS 6 76 T AR i 2 B2 % B4 AR SRR I ACR . BUR Y
BT — R B EEAR AN R, D G Ao 2 AT RORE B B AT B RS LR X
TR E AL b, 55 U0 B ok A 0 3 G Ak AR TR B I T MR
s SR AT Ay 5 4 T8 B DL MR . BRI, S B X AT R A R A ROR] [ S5 R 4%
BEATAR X TR AL . & A E Bk A0 Z AR AR . 55 TR B R e 1 A A4
ot g TR FATAR AR SE TR FE T AV B A B R AU BOA TR L T — R T IR A AR
MRAC . W B A AR AT oy R4 T 5 A IR R AUR] 1 42 5 4R ARk .

(103 Marbury v. Madison s Supra note 1, 160.
(113 Ibid., at 163.
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B R0 T2 = A [l A T A e R . SRR RS B R L E A, A0 B R AT LLAE
ARG F RO AR B m kB . B, BRI &0l i Y 1801 AR RIE L R T =
FET T EE LR BT IR (mandamus) BT BRCEE ) EH N T fm 5B EiFsH
YRR o T A 58 1 4 A ) J&8 1400 o B 9 1Rl . AR I B ST e ok I AR B (v ) R B AR
AL s, SOEEOIA A AR . L, 1801 AIEE R )E T = 4&E %, mmikkHE
AR RE & s A B A B0 DS i ik o 3 B 7SR B

DB BCOR SBUPET 1) o e Wk B i A B E T B A0 B RCR B I B A S B Al S B, B IRR
SR WU A e X i AR 32 30 9 B B ARt . R AR B S0 e S, R T E ALk I R A
AR T 0T A B2 (RIS 176 % 180 T, 1fi X F M G AU AT BUI T M I ml i i & 40 S 88 7 =+
ORISR CBPSE 153 2 176 7)),

— BAE R PR R SR

1787 (R E B E T — =AU L M BUM RS . 78 =850 E M BUR R HI T , £ H A
SEBEBNFIRA AL, K EBZE R EKICE (The Head of State) . 2 BUR & Ml (The
Head of Government) , U2 EE QG EXN I F S HPRREENER ERMRKEIE L, WE
MRS 5 tp AR =AU L AT LU G . X S G R R AR AR, A LU R L 7R — R
AN SHERT  ER e MBUFE A —EMX sy, b, A%E, £/ Z E2EZT
B B R BURN AR 7 RR R T2 ] 5K R G R R AL 1Y [ T S B R S B B U
B, MEEWS X TSS9 T8 45 s K w4~ J7 0 [a) @ . — 2 VE 8 B o0 E 1 E
GEAETEBUA R b By AL AT 5 R AL BRI SCF 1Y 28 s b I R SR AL R AR S BUR B RN S ST
17 0 B BT AR AT BOML G AT S & B PR [l &, B — i 2 L AT T M Rl E R A

1787 4£36 [ iy il 26 23 BOR S AT BUR %k BT kAT 17 kg, 18 Hip -0 SRR 5T
TATBAN ZK T — D AR ZEZ A A7 R — A ANWIE I8 4 X > Ak 2“3 ok i E
£, MWIFHAHOEX DN ANBIESO R SHRMUE LR ME SR, BEL, SR ERITER
BORT — DN o R 1 BRI A N BYE T LA At R AN 32 k3 BRI Y B i 28 25 i e A F
A S AU R T S8, (B TCIe ey, 2k R B £ IX A MR R R L E R L %E
FHUNJGRABUA R B AR, HIGIE T — RN T ARG E R,

A B K R GE B TR T [R) R, 2R — B SE B R BRI ER B2 (privileges and immuni-
ties) s 5 ., BT E R B J1 (the power of appointment), B ZHH T — 8.0 0]

(123 A, EE RS RN IR 22\ B 74 (Commander-in-chiel) . BB RN 1. (EEEEIE 2
52 BHE RGN AR B E NSRS IR N R R A A EPATES S I,

(13) (R EIHT - b . Catie X EHESBGEF) (D) FFEJ I THEE R 2003 4, 5T
34-39.51-54,

(143 fd) bid L 3 34,
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B BB ZAZ BNE A U ARE RS2 IT k.

DAL e B SR RO G R A, X PR BRAEAT O [ T i AT BCE il Y B SERE
0 7E 2 38 5 52 BV C AN (USR8 ol 4 1) P B 2 C150) B9 [RD R B o R R S S8 35, IR
RAL SR BACH A AR BT I SEBr E R AR T A Z0RME SRR ZAR. SAE
ST B A AR B A R AH S BUR RIE B R TR IFRI T A A, 1
I B Ao S BURRIE B B SRS TR B R AR R A )R AR Z BRI I B
BEZ T LIRS o FEHLAL bR 51 T3 [ 59 il 1 “FE KRS AL, [H £ [ & 278 IS BT 20
4 B IR R BRI B SRS 2 38 L Be iy I e, T80 B BRI ULl T — R 4
T 2 5 E B BT AR 2 — R B B . T AR GR B EUR 7 . U7 XA SR B B S RE TR
BURB R . S BOURIF B PR B AR e . B R B Y i e B BB
R E L/ TEARIN X E— AR ar B a8 A X NIRRT IR E
BRI A= B G [ . S5 A LS DR e A R Al 0 S TR T S [ A R R E Y EORE R
JEAT ¥ B BT WY I AN 32 LGRS R B S ] . 19

MDA B A P O 4 R B2 T LSS RE AR B UR A ) X S R T A R B A G, TR
R SR B PR S SGE . (EXE T S A BRI A A A R T UR A B B[R] R F
W DHERERIFABRD Ao E s R WRAEEETFT . MRS N % ER
7 TE Sy (A BLEE w3 2 [l BU B A BT 10 [l 25 . Ch i) B AR N R LA O 0 i 3 b R 7S
G R T E S5 M A2k . XA R 275 Y IR B R D A O kA B RIS T
R » S5 R K S ARA AN ] fE R LR . (H B O B 28 00 oy 1 25 I A9 AT 3 0 TA O 5 2 1
P D E [ R T e S TN VS R S R (LY VNS R VA Z3 S T A S 8 BN [N
L AT BOR R o X R e [E A2 50 A RER VR IE £ H AT DUE VR E A, S ERTEH 1A
H BT 51 Y A 35 e S0 18 19— B L B RSt 5 PR G AR iR T B TN E R A S
1R E BB 9 AN R REZ )5 o A S ST i« - U« “{ELXE T W0 72 A B 4R 3 LT AN T BE AR B A b T
TERKT IR by [ T X T R U ke SR AL T A B R AR e AR B B IR AN
AR Ik IEJE RONAREE N, [ £ SO B 5515 L — Lo R Lz 2,77 OO £
AREBCVF T HBELEH T T HE RO,

(150 (SEEEEIE 2 K5 4 FHE “GARE LG A% L HAMFE CE, R E . B S e ERM
LEE B T NS R e e Al AR

(163 Marbury v. Madison, Supra note 1, at 163.

(171 Ibid.

(181 Cisholm v. Georgia » 2 Dall. 419, 478 (1793) (Jay. C.J.); Cohens v. Virginia » 19 U.S. (6 Wheat.)
264, 383-92 (1821) (Marshall, C.J.).

(193 United States v. Lee, 106 U.S. 196, 234 (1882); Houston v. Ormes, 252 U.S. 469, 472-74
(1920) 5 Minnesota v. Hitchcoke, 185 U.S. 373, 386 (1902); Larson v. Domestic & Foreign Commerce
Corp., 337 U.S. 682, 699 (1949).

20] Marbury v. Madison, Supra note 1, 165.
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T — AR E (CREBE LT TSGR g UF i ] AR T & R 2. (38
DS 2 FHE T BGERFZRRT Y B G 0 A E AR sUR IR AT A AR BE A A E 551 %
HAAOMETREN: RASUEAREF MR KA O TR R, 52, 8587E—
RO LT HRE BB A7, U UG TER O RR IR A 0L T A RERE Rl A, mI L (S E R
)58 BB LERLE HAHIE .

Ja ok R B B — RV B WAL I T RS RE A B R AT B, 1950 4E Y 47 3 it
PR A B G R A& — . 1950 4F . FEIT 4 7 S EE S . 4 i 3 AN Bkl 95 B Uy
FEWAA, TS ALEWE T AT RET., HTRESHEEZNEZSYR LG A5HmH
B T NUER B TR N I 308 8 M B R 2 M E PR R, M7EB Bk TN R 3h B TRl & A T
—FREA AR S5 K R B (Charles Sawyer) 28 M8k ) AR IE AN Bk 19 IE % 42 77, X 264K
BRI R SE S R Ok Pk AR RS I X TR R . (B AR TR R BRI R T R R I 2
ROl AR A Z IR 1 A S G A T A N, P2 R e R IR S T b SO R K Ry E B R
RERUFES, HEBRIFLE T FHE R, 1982 1“8 s M VFJE RAS Pr A 227 N B 8295 &
SV BE S AR U E] B AT S B R UR R R R, 7ERX DR L B E Rom kR AE A
REBE AR VR . (3FE AR H118 (A, Ernest Fitzgerald) #JE 7 B 48 f b8 T 25 & L4 7 A B
A ER 55, B ED B X BRSO 4R 2 T — R AN R, o — B X R . EEKEEE
BE A Ry, SRk B g R i E AR R LR P Ccivil procedure) s 2 & HE RFE K 1, A RE
1EHOEF B AT HR ST . POk BE [ B OR] L 45 T A0 R R R B R ERE BSE AL
HAZRRM . 32 E MG IR 2 HoAb i 7 Ok BRI SEMALT . lein CBEIME
TRET LY, WA BGAGE Z BIR 2 1 XA HE E 289 R SRR E S R
TEBRETCHEEMET SRR LB, 251997 FR“ UM R £ P . R EEB
BARHAE BB RFURIA I E A (B X H 253 e B Z i AT A slE 5

(21 550 48 JRHG 35 B 40 0 S B P A D BOIA A DA I F — R R A B 0L () FE L 4k
RAWEEMRENCLE  ERRIF.HSE B 2004 4FM, 5T 119,

(221 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).

(233 Nixon v. Fitzgerald , 457 U.S. 731(1982).

(243 1Ibid., at 751.

(25) Marbury v. Madison, Supra note 1, at 757 (“A rule of absolute immunity for the President will
not leave the Nation without sufficient protection against misconduct on the part of the Chiel Executive. There
remains the constitutional remedy of impeachment. In addition. there are formal and informal checks on Presi-
dential action that do not apply with equal force to other executive officials. The President is subjected to con-
stant scrutiny by the press. Vigilant oversight by Congress also may serve to deter Presidential abuses of of-
fice, as well as to make credible the threat of impeachment. Other incentives to avoid misconduct may include
a desire to earn reelection, the need to maintain prestige as an element of Presidential influence, and a Presi-

dent's traditional concern for his historical stature.”).
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B S8 HR L JC 56 B9 AT o T Al S G AR AT 1 1) A R g5 AT R (26

SGERREBUE R BUAE B G AT MR 5 A T R IR R b AR A 28 1 R TR R U I ) A
WREENAR B ATF” . S2br b B SR B R b iy 4B 002 A O IR L R 55 2
LY R B AR BUE UL BRI AEAAFTE? AR B AR O | ¥ 7R 0 24 i BT P 4
1F 7] 32 3 (Attorney General) R /R H « Z=(Charles Lee) ¥ £ 76 fE & I 8 . “ T8 FH L 2
Z AR A E e 1B HR I N TE R AT X 28 2 S5 1 TE 48 e A 0, C270 At 4k i B 5 L A 7E
UERIZ IR 75 B 48 I 24 B S S8 48 & O e 5 55 080 R 25 8RR ) o5 BT A9 3 Sl 31 1 A R g 1R
ME . 55 B A B A3 AR Dy R A W At B AT ik 4 9 Y S 52 L O ELIC S W IR A HAA B ST
BT HETRI & 58 (28022 i i g X B A AR 5 5 4 (Levi Lincoln) X 71X £8 [0] 2 7R
MREEFN X 55— AW AIA N B C A 5T AT 45 e 22 1 39 484 [ 55 R0 1) A9 55 47 o 5 26— iR
JO7 T2 98 8 3 [ 28 A A T R ok G B I EL R Y ) L2 BTN O L BEA AR AT ML AR R TE TR
WP FE . WRA BB L5515 H R AR E T AEIN A PR F L, A A RE R — I
RIS SE B 2 i FA AL S 55 7 B0 5 R M [R5 3 22 A1 4R 90 o) R 52 15 B
R TRD ) AR R L I 2 BT S e 2 - SE IR T L S5 TR A e B R R e LA R
E&mE., EMFFAHEESAENBIERERNRAEXERERZ T, FHFENE LM
MR T IXA 2 R R il s U BB DR AR N SE R BRNE S S Al . B Sk b BB
LR TT HBUR R BEPEEE S LAy O, A K TRIERF LA TR EEE.

B e v B B IE A e A AL BT R 48 K H T R 2 ) B RS AL SC A AR AR R, — 7
THT 5 B BROR R BB KA D28 I 25K a] DU 7] 5 70 (Attorney General) 45 26 [8] 2 5 B 2 1)
MIEXS B, 55— 7 WL EBE A AN R T ZRALRA & E R TR M R AT T
AR B BB ML, 053 BB SLhr bEARIN T SGe K HAR 8 B BL 3 1R 36 FIA SCAIAT BURR AL (ex-

(263 Jones v. Clinton, 520 U.S. 681 (1997).

(273 Marbury v. Madison, Supra note 1, at 138(“however notorious the facts are, ==+« yet the appli-
cants have been much embarrassed in obtaining evidence of them.”).

(283 1Ibid., at 142-43.

(293 Ibid., at 143-44 (“1*. He did not think himself bound to disclose his official transactions while act-
ing as Secretary of State; and. 2d. He ought not to be compelled to answer anything which might tend to crim-
inate himsell.”).

(303 Ibid., at 144-45(“There was nothing confidential required to be disclosed. If there had been, he was
not obliged to answer it; and if he thought that anything was communicated to him in confidence, he was not
bound to disclose it; nor was he obliged to state anything which would criminate himself; but that the fact
whether such commissions had been in the office or not, could not be a confidential fact; it is a fact which all
the world have a right to know.”).

(313 Ibid., at 145-146.

(32) Sce Charles Warren, The Supreme Court in United States History . Little, Brown, and Company,
1926, pp.238-239.

(33 Marbury v. Madison , Supra note 1, at 144-45.

+ 813 -

www.chinalawinfo.com www . pkulaw.cn



FANEE 2014 £ 3

ecutive privilege) , {HIA Jy P WP LE 1R 7% F1 A SO T HLE I AU JB T Be . W5 S SCIR %
FAT BR8] 7 S o B e ¥ B B9 R R AR B E— P B9 IR B, 1974 R B AR E R JE sE A
RO MR, U 1974 45 LW RCOKT TSR — R R A OB TR XA 6 5 3t X vk
B e Hh A% 52 SR R sa M B G 4 58 5 B T AR ] 114 45 35 1 T 1 s AN S L DAAE D IR AR Dy
FIFTH o JE FERAHE L $R 52 FF o) 1k B BSOS A4 55 . e ik BE F 8 o B GE X T IR B SR 2
2 68 1Y T L R DA T = i ) v BBOUE Y KR

F—AREE S5 L HTIEE AR RA K, BE S M E %4 (the power of appoint-
ment) , E T BLEEAYEE — TN 8R40 (0 K 18] 5 8 AL O (), 7S O 0 S 55 2 e b iy 4 ] 55 U
ANREBAERE R B2 T DA EMIALEEIRA, Bk, B3O TE T, B892 BT
B B BB I A B2 5 A AR R B9 AT 7 B BROR A R R RGN BG4 AT BUE
MR IAZ T, EEEEBTEAUR T 7S5 — A, B8 A B i ER, R7EBUA W%
(political character) FIEL & K 0> (political conscience) J7 1] X [F K i 5t . (368 T B 17 H AL E,
A ERE AW . XEH RE2Va TR MMM N S TER T RS, 1% e
MRRG B EATE AW RS RIS AR, 7EX A TJ7 1 S A 1 (9] 1 2 SR S 3T T I B B
XA L E U B R E A BN R A, O (X T H A B AR SR AR & A It
WAE RN BGRB8 TR RS 17 8 3 2 2 RAS ARHI B fR 37
L AfOR RIEE A T — A B R X7y 0 T AR 4D AT BUE B AE S AU 8] 3 X T 4847
BUE ST SR AL

E-NMERITUAFMHTKERELR O ANEFLZREREEGNLE BN

& G W9 AT 4 T DL FE A T B 0 B R AR -ee o BSXAERAEBATEK E M E LB E,

EREFTHEN UL RBEER. CEERTTATRENRA. TEHKENE B&K

B A B ZAATE, B9

SHOURBIN T B FIe —FE R R H AR, S0 Bk Ea b/ kE R, SEAhE
Wil . G At 9 BRUSE , DR R % IXOFP R B AT A 2 R 2 B AT e B T — AR TR E A

(341 United States v. Nizon, 418 U.S. 683 (1974).

(353 Mitchell v. United States, 526 U.S. 314 (1999).

(363 Marbury v. Madison s Supra note 1, at 165-166.

(372 Ibid., at 166.

(383 1Ibid., at 167(“[ W Jhere the heads of departments are the political or confidential agents of the exec-
utive, merely to execute the will of the President, or rather to act in cases in which the executive possesses a
constitutional or legal discretion, nothing can be more perfectly clear than that their acts are only politically ex-
aminable. But where a specific duty is assigned by law. and individual rights depend upon the performance of
that duty, it seems equally clear that the individual who considers himselfl injured, has a right to resort to the
laws of his country for a remedy.”).

€393 Ibid., at 162.
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KR B T H A N & T Rl EACRE F , ©10) T B 58 R ) B AT f ) A | 36 R A7 B S ) 12
WZ R R R, JGR. &EEBAEW LSS N E R RACE IR X — A5, (D
SGAT B e R B AL 32 SR AR ) B BRI, (120 ik G A BRAAS AL SR A E A ABUR
AR R AT BOLOC (BT BUE B, G B AT AT B A A iR E AL IR T, U9 XF T4 T AR
(vested rights) I {= A0 A 08 8w 32 o0 A 9 BR 1 . 5 48 & 1% AT IR — M idi i 474 (wrong)
AN Y 25T Z AR FH R

TEARRFRRE b B R 2 i DA 56 B APR S A K7 02 R vk B BT PR AR B &8 B T 4T
X BGEE R VAR B SN kB W AR S GE AT LA R AT B T B AT Dy o 1 B 1 2 T i R AL
O EE BRI, AT ORI AT 78 vk i I e 0 SR PR B X T B A RO AR RS . Th Al R 7E I SR A Al o
HI 28 5« R TR AR A R FEER T A HRAUR S AT " AN A A B 2 R il Al 2 X B SE T
Fo X —m b, SEERGEENEEARMEEESZE N T HEENE” . OHRIEREX
— A F OARREE OB E T E X, BB T E LA BE (the Burger Court)
ERTEVIR MG R ) 3 b T R B AE S R R R P E B AL, O TERFERX AR
ZJE e H G BUA H AT IR 32 B T AR OR BBk R s A R 3 B B BOIG b A7 3R 1R T i — 2P R
Tte ERWANFKEEEN P CEMEN L RU AR REANER”, B AL R E B
T%:”o (463

=\ BHBEREE AT EOR RS ATHAT WA L A

SRR RN T RIA A PR b SR B SONUOTT Y T B E B B RIE

€403 Ibid., at 167 (“The province of the court is, solely, to decide on the rights of individuals, not to
enquire how the executive, or executive officers, perform duties in which they have a discretion. Questions, in
their nature political, or which are, by the constitution and laws, submitted to the executive, can never be
made in this court.”).

(413 Meyers v. United States, 272 U.S. 52 (1926).

(423 Humphrey’s Executor v. United States, 295 U.S. 602 (1935).

(431 Marbury v. Madison, Supra note 1, at 170.

(441 See Paul Kahn, The Reign of Law: Marbury v. Madison and the Construction of America » Yale
University Press, 1997, pp.16-17.

(453 United States v. Nixon, Supra note 34, at 703 (“In the performance of assigned constitutional du-
ties, each branch of the Government must initially interpret the Constitution, and the interpretation of its pow-
ers by any branch is due great respect from the others. The President’s counsel, as we have noted, reads the
Constitution as providing an absolute privilege of confidentiality for all Presidential communications. Many de-
cisions of this Court, however, have unequivocally reaffirmed the holding of Marbury v. Madison, 1 Cranch
137 (1803), that ‘[i]t is emphatically the province and duty of the judicial department to say what the law
is.””).

(6] ZWMIK (RBRREAER), ZBRBE 2004 /G CREBEE W TH: RE R EREEIL). &
He L ARAE 2010 4RRR,
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WAL WAL TATEGE X B R RS A, BH 2 DA RNMER L AR T E S LA
TEAE AT W A ALy T ELHE TR B T AT BURT B A R B A A HOR i A AU AL )
R OB MR . A e L s, Da BRI R Z AL E Z 0 2 AT
BE AT M RIEESRIZ T AR TR Sk G e H A, . 1891 4E, R i
12 B B K ) R 22 B (Justice Miller) 38 Hi . B A B 58 B9 A RMEAE T8 0 42 [ BUR 94T BL A $hAT
B RWAERERZT T HRE ST g, (0

ARDGARREN DA BRI R ZEMEEEN, TR EREEZ PR, ER%
FHR R FEAR DS EOR H S DB RA B R E R 2R E R (Amer-
ican Constitutional Law) P 55 . 78 S0 B 22 8 7 f e 15 Be 19 m) 3k o 28 AU /. FRATTAR M 156
92 HA MR FTIE %357 (Constitutional Law) BV E] 35 Ak i 28 1 J40 461 L J T | A0 0] 7 2 15849 ol
MR IR AR DS NEE ST IR A0 S8 R L A8 T LA 0 56 35 00 v 1 &% S IR TR R b AT
PRI AL il A R EZAER 2R RIL T S0 B A IE SR 2) 07 ik (B B
1B BRI Z AR RS AN 2 22 5l AR M ) A TRNE (R R S 2 )5 . A B AN A
MTIREEBNZIT T — a7 T4 R R BRI A A 2 —FdE A1) &
&, MRS RBERIT IR ER BT D0 B, — A5 2075 1 =& AT BUE 0 # Bk
HHMRIELIZE . D0 BB K 307 B G 0 & Bk 0 AT, Wi e 1 2 38 I AL 77 .
2 B o 2 U B G AL B A BT BORTT AT BT R .

DA BERMFGARATEE RO EAZ M, EETEERS T2 T HNNE BEHEEO
SEE AT EAT S B R A A SR OURO R U, R AT Bk SR R L T =0 T AR AT L
PLOG L FEATEGR ] VB RIMLA S5 T (AT BU T R M NB0E AN DA K Rk be . 78
T g, 5 55 32 dh 3 AT BOHL OGN B 5 B0 0 B R AR 3 1 s i A B R W BRI R

I S, + Ut 22 36 AT O B98O 0] R N AT BOAT O Y RD R A R AL, BA
EHRNh ML T el AT IL A e E L S R RO ONAE R TAT BRI R
T A [ 23 37k Y W) o A R R m) vk SE Bk B S 1y . AR SE T, H B 1895 4E LT, £ E
B 1 T Bt AR TE o A [ 23 BOH M Lk B B 5 | A 58 . OO0 R S0 BB AE B s R i

(473 Samuel F. Miller, Lectures on the Constitution of the United States, ]J. C. Bancroft Davis ed.,
1891, p.385. (“[S]ubjected the ministerial and executive officers of the Government, all over the country, to
the control of the courts, in regard to the execution of a large part of their duties.”)

(483 See James Thayer, “The Origin and Scope of the American Doctrine of Constitutional Law”, 7
Harvavd Law Review ,129 (1893).

(49) FTHEZRG FEBEARRNY K BGA N, See Franklin v. Massachusetts , 505 US 788 (1992) ,iZ %
B AT BURE 7 5 ) Y ) 3k B A A TR R Ccause of action) LR FE EAUER G i f B I ARG T A4 .

(503 Davison M. Douglas, “The Rhetorical Uses of Marbury v. Madison: The Emergence of a ‘Great
Case’”, 38 Wake Forest Law Review, 375, 390 (2003); Pollock v. Farmer's Loan & Trust Co, 157 U.S. 429
(1895).
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AR BRI EZ R T 1958 EZ /A, OV 5N E L S B EHED) T AT EE R
Ji&, B2 E A, B ERORSRIE TR B XS TAT EUIT O M EEAL R b 2 SR A IR, HIk,
T 3 AR E S SR AU CER I RIRE R )M EE 13 T L D BROR HERR T 1 S A TR R R 14T LA T
Shy 4 ) A AL B AR R A o v 1 B AR X S (R R AN I R W) B A TR R R
AL, s B BE X AT BUT 1 )k A S A, A BSR AT BT R o A
FERRRU 322 T 2 5 E 2 — B R EAT BRI AAU) . B2 i AE 1946 S (FT EUREFP 15D
B T — A 24 DIk Yk A S I T R U L HEBR T AR e AR R e A T
4 A RR A, C93)

TE R R B A 36 AT B R0 00 o AT BOURIA 95 B SRR VR H LR A A 2 T TR () R
Horp— A F 2 B P BT BUE T D B ] o AR ME T (reviewability) )@, “RJ 8 28 M7 19 2 X (the
doctrine of review ability) BR L BE AR EZ AL K& EFE A AR EAEMS, B9 N
TEUE B M BERE B A B2 Y 8 B a) At 2 12 58 b ) 55 U 22 e b ) A7 o 2 A T LA E O B o
TR, DEURAE TR R B IR AL BRIX AN [ R, 5 8RR AR AT BN oG B A 32 5 A F A v
T A mBEAEAMTE B o ERTELR 2 T Ay D0 BN IR 2R B I Bk B 4748
FER BB R MBERIFAE TATEBOA R E ARG, Rt 0 B0 iy 2 T BE 2 AL
FIBAR AL , PR R T 12 B B 48 Y0 L — AL 2 75 e ¢ T | I AL 7 A o b R mI R R Y L A
T 250 FH ) 6 AS R B B, 7 OO0 py bV e A S 1 I SR 1Y AT A AR 2 R R AT AR AT A —
X FREE AR AR 3 R 45 T SR EROE ., HETEENE EX B BHURIFRA R
R ILBEA B E AU M, BAREZER D R E A MIEL T SR BENER TR
VIR KR PATIRIIA T RIBIE X — 1y, 5 2 kB R 2 xF TAR R FRR s r Xz —
CRIRAT B B A B AL AR XS TR F AR AT P T O BA B AR, B 8RR Bk B B B 7 L 7E AL
A5 PR M R 2 e ANk

TEATEAT 0 B Rl VA W A i b, 0 B R — E O ARl H B (the independent judg-
ment model) , 5 F] 7% B 141X (deferential modeD) X}, Bl HH ik BEHH A 2 57 F Wi 37 L HLE 1Y
ST IAT R R G AL . IE IS MURTEIZZE T E A 1Y g TR A AT A WA 2
Bt BOTE AR DT " AR B e vk A B HA R, R B A R 2 1 B A ST AL b SR T
T H SRR A ST AR, TR B AR S B B AR AT W A U RAT BT B A

(513 See Robert L. Clinton, Marbury v. Madison and Judicial Review, University Press of Kansas,
1989, pp.116-127.

(523 Noble v. Union River Logging R. Co., 147 U.S. 165, 171 (1893) ; Gaines v. Thompson , 74 U.S.
347, 349 (1868); United States v. Arredondo, 31 U.S. 69, 729 (1832).

(533 5 U.S.C. § 704 (2000).

(54) EEGTERFEME T PAHEL . —F = HE SR A7 R IR T A f .
See 5 U.S.C. § § 701(a)(1), (a)(2) (2000).

(553 Marbury v. Madison , Supra note 1, at 167.
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A I B AT BOULOCAEAT BT O (R G R AT BUT 0 AL BR AT AT ) i B i ke . S B
LIPS {6 ) T« RSBV AR R T T SRR R T TV B ) BRI A R T A Y S R I
B A G A S 1 S TR o AR TRV L 7 1R E 5 AR b L At B ST A o A A RIVET X AT BUAT Y
B AHM G AR A B R BUF B AR A R DHUR X > T BOA MM AT BT
HFERENATEAT N, BIE T A R EAURAT W B A AR (public rights) ; J5# AT A
AR E R AT L ¥ A ABCR] (individual rights) . 282 ML B #0E B o 8 AU 717 B
[T FEAER S A ANACH 4 (B8 F BB R E 1 A7 BOAR T A S 55 B 0k e 2t 37 2R 47 40 W, T o T 110
BOREAGR TR . HYEEEE E S A R TATECER T B e 2 B — B AT
BT A B R PE . BB T ELERTTHY A R AU T B

5B [ 2 Sn R R A (R0 — R SC B A i S A ) A RS AT BU T O I R i R A
Hh vk B 25 EAT EOPLA A0 VE AR A IR AR AR SR . R IR E IR BT BO T Y AL R 32 3
DAY R b 25 0 22 (PR B 2 AR B gl J2 7 ) TR R AR G ) B B OR AT B BE R 1 R A
B AR IR B8, 0060 T g A R B2 D SE R TR B R IF, SE BRI TF 258 5 B 37\ 2 o A AL
AT A AR Tk BE A 7 1) B R V5 Bt d B4 oh 1wk B ) . 7RO KRR X S AR OB ) —
AR DR E R R () U T SE Y L v B R 28 T 5 [ 0 O A 2R 0L [R) R B 4
Fyee e G — A RE 7 OTIRE G T U 20 20 I 47 BUAR ] 78 36 15 B 1A 2% op Ok B0 ik, w135 31k
LG ORI . o8

ARG AE R B T O IR T Ak 0 3 e R R B 3
FTECEE H 9 Chevron J5U W« 7647 BLHLAG X5 T 1 7 125 3547 i B 1Y I 08 75 B — SR 3X 7o it
B, U503 B YR T I 85 0 B B9 — S B9« Chevron v. NRDC ., ZZE W K 1977 HE(EHE 2R
%) (The Clean Air Act) & 1E 58 H A9 [ 2 19 25 <75 YL U8 ” (stationary sources of air pollution)
— T S KRR ERAT AR 2> B A 7 R A SR 2 3 OB B R s TS YR e A
St BTG R AR E (EPA) DR 15 P A Xt T @R 5%
GAEATE RIS A7, BAE 1981 4 BRI AR & 1 & BUR B B9 22 MU iz 3, 7247
ST RO T G IR R T BB A B TSR I LU T AR g s Y B T AR DL
B — A 75 Y HE RO AE g 05 e IR B S AT . % R E HE DA Y A AR TRz HEE A ] AR
i ORAUE RS T 0 2 A0 A 19 e B0 A 15 L s e A0 B s R B R B F R R T, iR R SR
T RIEA AL AR FE TR Z 5127 (NRDC) BIASTH & 10 5F S Ho 38K (1] 75 B B 3 7] 32

(56 Henry P. Monaghan, “Marbury and the Administrative State”, 83 Columbia Law Review, 1,7-13
(1983), 14.

(571 United States v. Vowell & McLean, 9 U.S. 368, 372 (1809) (“[T]f the question had been doubt-
ful, the court would have respected the uniform construction whiche++-- has been given by the treasury depart-
ment of the United States upon similar questions.”).

(583 Annot., 73 L. Ed. 322, 325-29 (1928).

(593 Chevron U.S.A. v. Natural Resources Defense Council , Inc., 467 U.S. 837 (1984).
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. BBEIA Iy R IE IR 18 T ML R e S A A S Y YR — 1] B A R D BT 4
EEBEHERE T 1T BOMLSC 1 Tk B B, B 2 EPA ZEUEBUR M IA XM BUR S ha R &
TE R W AT VAL o R v s B AR T ORIk B i ) e, A O T s B AR AT T AT BOML G BUR
Tl A2 A R R 98 1 2 AR M G A7 1 s B 4R KR D T 2 A HE R B A S — A
VR B TR R, SR A R T2 B8 (R 47 38 SR AR 0 42 B 18 I PR A e/ 8 O X PR B T R R e 3 B 05
Jk ) — M S

R fo s VR BE AR X FE Hh $2 1 1 — M 2 0 7 ok W A AT B B R BRI R L R e L T
Z 20 IR AR LR JE N (the Chevron principle of judicial deference) : 55 — 25 3= T & 7 [H £
T AR R SRS B AUE  An PR E S AR R T A R B A 1k B AT EOAL
SRHR LR T 23 B 27 R P . AR T 1 B A K [ 2 0 A AR 0 B i1 ] R Y B R
B, ¥ B 8 1 BE TR] B MoK A C RO AR R SRIN T 8 s . 7RSS D b G0 SR v A A AH S ] AT R B
BB B, Bk BE B VR I AE T R AT BOUL G 19 i B2 5 A 31, H BT BOHL G i B G F ( rea-
sonable) IEBEHL T LIREH

G 3 ARSI — S B A R R A B %7 (counter-Marbury) [, L6090 {H 4052 %¢ + {0 B
ST S A B A 152 L 0 SR AN (A A 152 L ) 5 3 0 X Dk A A S IE T L [ 52
PR 23 & TAT BRI 183 AT AT LA R BZE B AP AR B2 | 0 LR S I MR R I BRI A R
AR B R br B T RO AT BT O R o A SR bR L AR M AR T AT
BB AL b Ty, 5 B %5 E AT BOPL O A T s L L A Uk B B AR A, CSL 5 2 SR B,
MRZESEBR AR T — Rl UZ 5 A AR v « 75 37k SOA I 28 SR B B 15 00 T & 1k e B A S B 4
B 18 E S8 LR RS AT B O 1 00 1 . 2 B — RO AT BOPL S 19 Al B0 AT BOHL SR
X TSGR AR R B A R A . R B A 5 LY % % (reasonable interpretation) , ©623{H
[ REAE T X0 P DL R E — A HAR AT S 58 55 IR T A mg i AL 20 s Tk B

EATBUAT A A S A R ) b S R T DUA SRR, —fErkE b —
MR FVA B E AR SO I 7 g I — > B O E R SR N AT S B EUR R E . AU
AR FE 1 FEAT BTy B ) R W A [a) @ b, Shfp SRR A T R R B O AR A PR SR L R A
"l Mg . Sehs b mE S A AT BUR B A CZ B A 5K ) 7E L R IR L T A 24 H 3£
] 2 35 SO X R K 7 REZ AR TS 0L B A e, (63

(60] Cass Sunstein, “Law and Administration after Chevron”, 90 Columbia Law Review, 2071, 2075
(1990) ;5 Cass Sunstein, “Beyond Marbury: The Executive’'s Power to Say What the Law Is”, 115 Yale Law
Journal , 2580 (2006).

(613 See Thomas Merill, “Marbury as the First Great Administrative Law Case”, 37 J. Marshall Law
Review, 481, 498 (2003).

(621 Chevron U.S.A. v. Natural Resources Defense Council s Inc., Ibid., at 842-43.

(63) Peter L. Strauss, Administrative Justice in the United States, Carolina Academic Press, 2002,
p. 90.
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o, 45 ik

i H R AR B & ST . (FE ) (Constitution) & 764 & (Constitute) BLRF . B 57 B 254>
Iy U R R FIAH LG £ . BAK 1787 AR E B e —ERE B M T X MESF  BIRZ
AR i [ 20 D) A f RS b A B OR AR LR T TE 1803 AE I LR L 56 T BUN Z5 14 L)
L4 AR 1 R ) 56 K () REUVER A B 8 I8 28 . S0 R JF R R e X 88 ) . AR R AR
BOR T 5 AN K45 A J5 T Y ) TR A p gl R Bl 4R T ok . BB RITE T 1%
BTG Z 5 A B R B R IR R B TE AR S X X iE——H 24 K. B B iy H Ik
HHRASE T e AWM E T %N, 2 EETEEEMRA @R s T
IR Rk, (60

Ih AR B 52 BT I 9 28 1 P AN AL SR 5 B A 19 1 24 1% I L ) L A 98 B BURT & 7 X
L&A T . S BRTE T 2 8 s ) b B A TE 2 5 A R M EA 5 2 g o
BlaEIE . AR DOk SEE AR TR ERE B TARM LR, it F
W, e i B S 2 AR S ST T B T 1 5 T P I R AT S B A A L Sh AR TR SR LR
o ¢ T A R BRI A e AT R A R s . Rt B A R R SO AU T AL T
Be o & < WA i ELf S Tk B A B S RIE

TEC S 18 8 1 ) LA K S AA BLZE BT OT i3 1 56 T BURF AU B0 368 op L ik BE 0 A R R IR E .
S BB AU G AL B E 7R 8 0 SO I B SCRYALT T B AR RAE 3 [ 23 W 57 ) v R AL
DL ) kA R BE b o A AT BP9y . TR R AR 22 T A S8 0k R A 4 BOIR AR T T AE
B RAe E B 5 2 (o) B K A ARCR . 58 15 A B o B (20 1k )R At B Of 1 = A BURF 43
o AR B = 15 BE R AL . — AN 353A (rule of law) 1 [ 52 A ] B2 b2 5 B 48 3A (rule
of judges) IWEZK, AR REW K ELFE BB BIALEH AR S AR LR HS5ERRX
R BB SESMRER. MR ZE T D0 B 50k 1% 56 [H 58 B 8 4 30 175 2 19 2 4 1 i
HIRIA R SiH A

PE AR B, 36 [ JE BUE e il i i R Y R BU AU o A AL RS A LG
FrEL K. PR B RN LB H & [ 2L kR & B W= H BT ELC L S
Jetk . SR ULAE HEAT 28 v A Y I T B L SR B L T R AT AT B0 o A Y I B A R
T EIEERE ., £ ABERT, B EURIA AT B HAS B2 B A A w42 6 i 25 0] T X
il 23 [ A6 A6 2 JE K T 09 o ShBROR UL« “ P A 7R LR SR04 L X 22 TCBE () 5 SR T 0 2R 0 o A fof —
ASEBEBUN T BAT YRS 17 B B P 58 18, X o vk g N 52 7 L) d iy 15 B S b
RN RN G R I AR TR BT ) RIS e A D AR )L TR AR BURTT N R T AR

(64) See Paul Kahn, Supra note 44, pp.1-6.
(651 Marbury v. Madison, Supra note 1, at 164.

+ 820 -

www.chinalawinfo.com www . pkulaw.cn



M BEEEN GBI A RFE

RN R, BRBENRZIT N HFAEX D EEZ N A ZS B AR SRR AR E
BE TR X BB X S B ROAT O B SR O AT O s T L A N i AT R A 7 X
R ft G 0L #RANAFAE A ] BEAF AR 42 S A AR ATy . X4 ERREGAER . AT
L H 2 [ 28 A=A AR BT BHEAT 28 TIT R B AT BRI E R AR . @
Aol A K Sy S A A ER T E A A R AT S E R B F MR Z AL . X EE B
THIATTNA— L WSO E AR E N S EE . R B EEEMILE. 1
NE B R E B BT O 2 AN BE A2 BIA B i H A7 660 B SR GA 4 L O S L O R BUR
A7 030 5 T B Sh A =S 18] ARG RS 8 vk, 5 48 B A8 L BB B A AU L AR AT X LB AU Y
AR AN %2 A C 0 B AL, B L B g E R 75T IR A S RO
o BT UREI A JE AT HRTT L Al A5 B AL, AT LUAE diy B SR S AU RO R B Ly S AT R
o7 COTI R A By R L B T B AT O I IE MR IR . X T AR 4R T A IR I 2
SGEAATECE R T A K g M0 AR i D R SR AT 2 55 AR SR 2 36 H BT EAT Y

A 3O T Eh A HE S Y BT A B A0SR A AR A S PR Y SRS L BUATE TN T AR BRI
B — A BRIAR I, X T EE B A A L AN E— U H R R E—HHIE S
BT S FE AT EGE I AR T . B S A BT AT S5 IR A R 2
(VIR E D B EI R (D RB)D B — DB, 75 3RS 56 F %8 2% 5
{51 By A A , AT 32 S T A s 5] 352 40 9] ) 4 0 T AR A AN S 5 1 ok o OB W ek R B Bt
BB T ICARR A A E TR E AT B H B, FEAROCRR L b BU 3 S A B
IS = AR e TR IR B AT N Sk p i W A A, i U EA R ERRE T
RPN RS AR RELG T AR — DR BB S SCGRA T T R =
A 332 3 A TR R BRI ARR R T A S ph SR PRI AS B A ARLGE o A R AT RE B 138 42 30, A RE
{45 > 3 AT 50 RES K B — D HG) B S ) i AR 20 B 75 3

peii

\an

(REHE EXF)

€66) Ibid., at 166.
673 Ibid., at 166-167.
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