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Abstract: The legitimacy basis of the commission by omission crime is divergent between Germany
and Japan. This divergence is magnified by their legislation and judicial practices, which leads to the op-
position of functional positioning in the commission by omission crime. and further construct different
doctrines. There are significant differences in the distinction between act and omission, identification of
Garantenstellung, and causality between the two countries. Compared with Germany and Japan, the
study of the commission by omission crime in China has been a late comer. The interaction and discussion
among academia, judicature and legislature has been lacking for a long time, causing absence of function-
al positioning and stagnation of theoretical research in the commission by omission crime. We should con-
duct an overall investigation of the relevant judicial decisions to reveal the “universal value orientation”.
The functional positioning of the commission by omission crime in China can be reversely inferred
through its application scale and judges’ attitudes towards its punishment, in order to guide the doctrinal

development.

Key Words: Commission by Omission Crime; Functional Positioning; LLate-coming Research; Doctri-

nal Development
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