gk vk2%  Peking University Law Journal
Vol.28, No.2(2016)pp.518—535

WA ZR G W 4 E A LK R 2
RV & R

B OE 2MERMNpENHEAERRAT AN T LR N EALS, LA F AR
ERBAETERTHERH, NERNEEUR, ARG —EMEX L. — M AN EHKK
EXZERE RN LRE; M ANERKNBEMAETEN, HEE-—EE£BRES
FATHRA., dRRALBEFWREE R, INERX -EABTERN AL —-ENE X —
BERFEMARELEENERRTUREAA W BN ER#THEENAAMER, £0H#
ATHAERZEEGRLWRER RBLBHNSFFCHANEREREERKBLEA,
AREBRAAERATHMERANSHEEAG AT ITHEMAGR O ALLZAKT.

XN ERMAEN BRALRK EZHFNBEE WEEHA

BEE EHE R H 45 IR A 2 AT FC K6 B A 1 AR R, TR R R LR TR B K
LA 5 R R £ 340 2 SO TS SRR L 1T R B R4 19 26836 B 20k v IR S B Y
HEGUR, 2012 4, e KRR Z ol T O TSR M2 A MG BRI B E ). 2015 4F,
A N R B o il (% Ak ) o 8 U2 WL E A [ 58 I 45 28 1) 2 A & 4 Rl R
JEA 457 . BEAb P28 22 Ak VR Sk TAE BB Z T e, C 10

IR 36 BN A K oA o) RE S, 3 K I B LR AR R . 7 B 2 T 2% ALY

* THRRFERFBEPIN . AR SRR SR S YRS B T A R A OB B SRR AR A A T L
B BE .

(1) ZEWER4A2 XS W http://www. npe. gov. en/npe/xinwen/lfgz/flca/2015 — 7 — 6/content _
1940614.htm, e J5 Vil A ) . 2016 45 1 A 16 H,
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ABE A K ELHK R0 3 LAY T B P () AR 42 1 MO ELIR N G ARG O R B R AT 7 3 [A) I
BRIz R — B4 Tz . A BRI P36 B A T RE M AR 58 AR AR BRI
O T AATT6F T EL IR O R A O 2R 4 B A < O SR A 5 I 8 O T R 4 6 B 5 S sl A
SR I 2 23 ) [ 3R B T AT I 9 12 75 3 A ] 8 A ARG — [l AL B A M, 2

ARSI B R ) 5 FE A 2R AR s AL o ST S LK 3 B8 P ol Dk 4% O 1
TN HARRGE ], ELIE 035 B[R] R K 20 B 2 L AR SRR 1 U A% R G O B RO DI 208
A7 22 48 R R AR A% ) Y 2 4 5 7 T B O T8 A e IR I R 3 B AR AS ). B4 R 4
Ab 7 IR ) A S S 4 R A M A3 7 L B X £ A SR PR D RE L T SR AT PR AT LR
(32 i A o TP Midik . i SR 44 R G B I R 2 57 B I A i L R A L
B, 030 B R G4 RS A AL 4 o W AR B 1 A R CEL I IR B 2y B AT A g oL

— . CHIR MR AL 2% s ) Y S R

AT ANATUT B A B I N 3 AL (Internet sovereignty) —id] , SEBr F7E — + 22 JL+41¢
e mE, FOE Y BB S55 RN E g2, P, —Ht e se i N LAl T
A AR IR B N 25 (] HL AT gl 5y EALA A&, C4) 7 I b, BRI S T A ] R R
Ko M E — A ERE R M THAM A EE -, B ETRMEETRIF(EERA T
PNFAEJE N ) R 22 F ik — - ik 28 o5+ 4E A 56 [ 9 48 13 ) i +E 2 UM, A 46 B 22 IR (New
Left) fl /2 L4632 ) (counter culture) B AR5 R B &K & L bgl, Hie &2 0E K2 M4 s
[ 2t 57 T BORM A AL AR BEA 5 BEAR RS2, FEABATE K IR M A A BT TIERE1E A
0 R R G 1 5 O RN S 2 P26 [ 3 IR 2 T 5 07 A RO A8 ) 5l R T R R L 4R
Ml N T5YHA5“H W F AL (Internet sovereignty) HE & M DL X 43, 4 HLFR O “ 5B R 1) &
#L” (the sovereignty of the Internet),

185 H R B EA K — U A R R - 2% (John P. Barlow) 1996 4F % +
BRI s L&A B 45 25 Bl 337 H F ) (A Declaration of Independence of Cyberspace) .,
EL 3% 8 S AT R & HL T i1 88 3 4 25 (Electronic Frontier Foundation) [k & A 45 A
Z— BRI g s (R B AR AR, L0 I IS AR AN b S ) (N2 R ) (1776) R A BRI,

(23 See Joanna Kulesza, International Internet Law, translated by Magdalena Arent &
WojciechWoloszyk, Routledge, 2012, pp.x— xiv.

033 402016 48 1T, v ] 11 A e FH T £ 0 44 1) AR AR A s B ke e, 5 380 0 R JE 2 1 1) . com” 335 . hatep //
finance. chinanews.com/it/2015/01—22/6994592.shtml. 5/ PRI ] 12016 4E 1 A 16 H .

{43 See David Johnson and David Post, “Law and Borders: The Rise of Law in Cyberspace”, 48 Stan-
ford Law Review, 1367 (1996); Timothy S. Wu, “Cyberspace Sovereignty?”, 10 Harvard Journal of Law
and Technology » 467(1997).

{53 See Jack Goldsmith and Tim Wu, Who Controls the Internet? Illusions of A Borderless World .
Oxford University Press, 2006, p.17.
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W 25 28 [B]AS 3Z BURN G236 » T N iZ M7 H R
Tt R BT, AT A A £ R4k E AT, HATR B F % R — 4
FHORKE, BRREAR. BEXREEWEMNHNE RN, ERNXE RMNHFLZRA,
ﬁf_%ﬂ]] %%ﬂ’]iﬂzﬁ J{T\TI:] &L/ﬁiﬁ e RATART BRAT, AT BRATHER, WL R
B AL TN AzZAN, FTERCRAR - PAFERTEAARMNTURE E,
RNA#! BE-—NERZE, TRNWEERNATHFRK, RN F T HERERAT X
o, AT A0 3B, SR AT R B SCHY R (R, B RAT B AT B R MR AR, B AT R
BE/RBN M2 E AT, (6D
L Y IR AR SR T At 20 U AR AR BB 190 o Ak =2 i AR 22 A6 EL I 0 ) S0 i AR 42
P 2% 2 [1] e AT [l 28 AL A B S8 am ] B B 5 s s 2% s ) [ 3yh 3, HOA 37 2 Bk
g E TR NS (e N TE /B2 T S ES P A 2 g (6151 i o N I vl DR B S 2 B
[ A NP A 155 2 5 33 01 2 AR TG 100 L Bl 1) 0 2 v Bt 8 40 37 19 R S — NI AT 4 1 Y
A BV A BRE L A A% 36 005 A AL G 4 C TR AR 3 T SR — V) SR A IR A S HAR
AT 25 ) BN o A ARS8 35 AN A B A T AL B A JE 150 48 L1 (Francis Fukuyama) fif 5 /9
“Py s, 080 XM ST TR KA A Rk 237 Ceivil society) 2% U6 1F 2 H BT C9 0 580k
HZ AP B FE S HNE (social norms) RAZHESE, 100 “ FAL” X — AR EUR 5 A 0 0 &l
ZE T AR B BRER R 2 AN AR 28 55 4 Bk A0 AL ik Ak 1 B A% 2 Bl ok s IR =, G
CEL 9% 1187 O 4 25 Rk 37 B 35 ) B 0 R [ S0 11 AR ™ I 4% 5 (i) iy & AT B . 1996 4, 38
E E 433 T (% E k) (The Communications Decency Act), BHAL RS W LR « TEARH
BE B2 3 i ik A 22 AR 20, (AL 1RV Al vk ) o 36 [ UM 8 U i 7 2 ok 48 1 B3R R 2 5l ik
ity — 8 Z5 AR [ P 3 o IR I [ R AR A% 6 AR R SO L 1 U A% R 2 T BE R A )
FHIE, 12 DB AR R R TR S & (EFP) X R T#MEIM X, b fiTiA Sk s
A B 3 I — T FE WAL (A5 R AT LA O A s R R I M 2 s M F e H b, B
TN TN DR VA= =R K e e S =Y B NS vl e e Ry = SR i I (K (R G TR U RS
A A 1t T 4 T P 46 ) 1 2 S A IR0 36 | B —— — A NAE IR R E N —— 1)
g AT R 56 ) Uk R [ 0 A 58 IR e R B R 4R TR 2% s ) iy A vy
LT 48 JE ) 56 [ER] 30 S e e vk e SR T IR AR JE I AR AT 3 R i R 6 S R, AR

(63 298y « P. O8N E 57, 200 2 /N3, SIS B . I SR IR B A ) (B I ) L v 42 K2
A 2004 4R R, BT 509, 198 SO AR SCAT SO 248 v el 3, s 8 S 2835 BT

€73 [al bR, w511,

(83 See Francis Fukuyama, “The End of History?”, The National Interest 16 (Summer 1989): pp. 3—18.

{93 Sece e.g., Jessica Mathew, “Power Shift”, 76 Foreign Affairs 1, 50—66 (Jan.—Feb., 1997).

103 See Robert Ellickson, Order Without Law , Harvard University Press, 1994, pp.121—264.

(113 See Stephen Krasner, Sovereignty: Organized Hypocrisy, Princeton University Press, 1999,
pp. 237—238.

(123 47 U, S. C. §223(a)(1)(B) (i) (1994 ed., Supp. 1), Section 223(d).
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AR REA R A BBRER RS, 58 E B s ke BB BB T — AR TR T
B FLAY ST A ] o e A S B B O AR I LR (A R A TR 3R i S (SR R TE VR ) AR —
B IE S CE S AR G AT R - RZFF IR A B B TR, (18 735 SO KRR E (Jus-
tice Stevens) #8755 (Y 1k ¢ 25 WA R, LI A [6] T-4% G AL R 1A, “ Mg B 7 —Fh sl — T 1Y
BEAR ee e ANV AT AR A Hy B 8 T S AT o] D7 % 2 30 5 I R f9 AT: ] S AT DL
A7 R T — R R F e AT W B R B R B R B IR IR, () R R
(Justice O Connor) W 7E B I 45 1, X 2% 25 (] 55 4% e P 1 23 [ AR A AN [] L < PR Ry AN 3o 2
PEAR BRE ELERAY L 24 2 (R4S A 5 A AT 2 T DA S L By, e BE SR AP a] LAAE BB
D - A 358 432 52 A I T A 0 8% B 3 VAR 0%+« - IAE AN AT B 5 L B 3 1717 I 5% ik 2 A 22 30
SE MR R 7 D635 2 AR GEtH 5 b (4 b BAE S NS N B (3 7E W 2% 25 R AN IS . BB A 1Y
78 B B I R AT 0 B S ARG A R BN HE R R B R A A
HIBERE— M7, O B EE LN ER — B s N — E NS m RS T, &
TR, SFEFR A HAR AR L T 38 BRI . (48 aS A S 75 )45 2 TR R
T 26 [ A LT RS T, (18
“HIR Y AW S B S — ELAREE ISR TN T R A B A R T —F
T B LR Y X A% e Y S8 EARCER T B R B O A 0 55 R AR R A A A
AN IO 248 T ELIBE R L i i TR i S F o, ELHR R R T A S 1 (a— territoriali-
ty) S FAEG W E K EACZ A0, D9 B84 K, B JC E A AL AR AT . tedn,
EEFELICHIL DY « 9155 (Thomas Friedman) 78 H: 44 2 (i FL & 19 ) 5L 10 5t 45 5 5€ 7
B Acae sh 1 B - A Y B S )
7 208L 0 FR . EEANILFRHEFHAT EANKB . EHNHEAT, xR
Y URBEEORAH#ATERGBENTE, FENAUET —DMEARGEUHER, FMAH
RBEECWBE TN EREE N L EMNATURE S EMA X BER &AM R %
BT AMNTUFEH T RENSE FWEHFRAT, XHE R EZ o HE, HFNAM
T LT, BHRNE AN ERESD T HRE Py, 20
PUE SR 52 E A8 5 NENE S (1 o R B0 QU R e o8 > F A A HE 52 eI A B R 3

(133 American Civil Liberty Union v. Reno, 521 U.S. 844, at 851 (1997) (Stevens, J.). LI FHF#R“H
WR”.

(141 Ibid., at 851.

(153 Ibid., at 868 —869.

(163 Ibid., at 889—890 (O’Connor concurring).

7 BRI .“BmESNAE”, A 54 M, http: //wen. org. cn/modules/article/view. article.
php/1249. J&JGVilnl B E] 2016 45 1 H 16 H

(181 See Jack Goldsmith and Tim Wu, supra note 5. p.22.

(193 See David R. Johnson and David Post, “Law and Borders: The Rise of Law in Cyberspace,” 48
Stan ford Law Review, 1372 (1996).

(200 GOIEDHT - S (i FURF09,3.0 WD) B G  BEHAE3R ZR 07 1 B 2006 4R AR, BT 48,
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PR E T Ak fb i R AE 28 T A SO A IO T R L 4+ EAUR BRI .

WL S T ST R S . T 4 s ) T A B A AU T T L 9 X R S T A T Y S B
At T BRI, — e R N7 L A AR O A L A 85 R T BN B
FRIFH A F AR FH « B A (Larry Roberts) . # A4 « £ & (Robert Kahn) \3C4F « %
K (Vint CerD) (274 « PirH#/K (John PosteD KT « 5L 5 (David Clark) 4%, 76—+ 42
AN T AL AR, 3k 28 B R AY “ B A 11”7 (Founding Fathers) 78 32 [E [E Bj # (the Depart-
ment of Defense) (BT, @57 T B 2 4 K B RA54K 76 FH i JE iy 3% it . TCP/TP Pp i,
H SRR U RO U A e S TR B A ) Lo Al AT BB R S AR AR
(4 1 H BREAR A AR S HOR BESE, (20 S [ [ By 8
BT AN N FR G A 3k B 4 A LK (Internet)

Wit J5 » MATT R S T B K A PR A AZ L LAY . 1986 AR, [ B EEK W TR 4E 45 4 (Internet
Engineering Task Force, fil #% TETF) 137 , 7t 53 il 8 B W A9 B2 AR bR o L 52 B 2 B 3% 6 2
R RE T CE BN, P2 TETF 3 EARA BB A% 48 i AL 58 | B T Ry 3R BEE =X, SE B
HIEMBERESHS AN, 2 HEIRW TR T « sehi s iy ot “ AT F . B £ &
SRR, IRATAAE . KRB IR A 17 AR S .7 (“We reject: kings. presidents, and vot-
ing. We believe in: rough consensus and running code.”) P2V T B /M 1y G2 I E“H
B P 1) SE AR B A s 28 A AT ARG B T 36 AR T EE I Y BE AR B, B F TR Oy 36 [ Y R e
T H A S A D) — A DR RE R e, X Rz AR S G BRI B T H KM
6 BB FEASAK JRy A K R Ty 1]

T ROEREZA WA DS B M AL

W0 2% 2 ) ) B [l o 32 SRR 5 D st s S BT BRI RS . 8 T 2009 4R 3] 2012 4 [A4HAE 26
FE H B 15 B4 #9555 78 Z (Office of Information and Regulatory Affairs, & #8 OIRA) F 4T
Y 3% [ 3 4 e T2 K S (Cass Sunstein) {4 48 H RV IR 2 A 75 FR I 45 2 48 880 1% 128 1 18
IAF R4 ] AHL R 4L s ) S B s ) HE S AT 4 AN TR A TR R B 1Y ) = AT AR OE B R
TE .7 C2OONRIRE I Ah— 0 i A4 2 IR 4 I 08 O I M 5 B R % [ 52 7 4 Bk A5 I AR 1Y iz

(213 See Jack Goldsmith and Tim Wu, supra note 5, pp.22—23.

(223 See Paulina Borsook, “How Anarchy Works: On Location with the Masters of the Metaverse, the
Internet Engineering Task Force,” Wired, October 1995, available from http://www. wired. com/wired/ar-
chive/3.10/ietf_pr. See also Jack Goldsmith and Tim Wu. supra note 5, p.24.

(23] See Jack Goldsmith and Tim Wu, supra note 5, p.24; A. Michael Froomkin, “Habermas @ dis-
course.net: Toward a Critical Theory of Cyberspace,” 116 Harvard Law Review, 749 (2003).

(243 Quoted from Jack Goldsmith and Tim Wu, supra note 5, p.24.

(250 (ROPLHT « ST 45 LR - 0 2% 4 2 b 39 B SR DR D , o AR BT E, i AR AL 2003 4F
Ji, BT 93,
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AN R AN ) AT T B R O BRI B BRA% . A AT DA B 1 [ R AR 15 T8 )
X—FE Rk ZIEE S, M AR PRk B2 A iR 7 (260

R B A R g s 2 LA U TR I R B L R Gy A A R IR A . ST AR

ZH
TN AT A ERRAR T E R RN, MERFED, - 20 4 60 4

KRG, B W ERF RIT X A (Advanced Research Project Agency, ARPA) % L 7 —

A ey E ALK 4 R S o B G W 25 (Arpanet) , B 4 F B B 8y 2 U T AL AR £ L

AR AFWARHEEE L Z T ENRIR, 1972 F, 8 T L7 B R F F4bE A

WP SRR R DA, e mEMERAEERGTEARE,  TERFRFUEXR

BEXELNL KRB M EEE, - 20 #4280 £ AR KM, — 3 H it H AL %

W EAEFE W B b % E Oy SeBE . T EC AR BT R B — A DU R BB R 4%

T FF 46 4 FR ¢ B AR 7, 1989 4 F1 1990 4F /], [ g I 25 3R A&, 4% AL R 0 ATl 2 B i X

[ZJE"JSERTIREE 20 A4 90 FRATH, W& Z Fr UL 46 T A e 16, 30 0 R B st = B W = 2R

BRYRERFR TR LEHRA, e B R ) — JF 46 i SO AT 3%, A ) K 3 4 8 i

E%%ﬁﬂ(}ﬁ—ﬁl]%ﬂg ...... 27

4 H B M B 5t a1 %4 1Y B e T B B S A E K Z M BUG A 5
g PIA DG, R B A T S8 R 95 6 1 ¥ ik =z b, £280 IR I 4% TE I T 2 I 2 BT DR
B oAb B s 4 5 2K 2 DR Sy 56 1 IBRORT 3K L B v A R B S F 1) R B S ——— ELR
QRS Rk T S Rl R AN S O T =R 2 NE vl {2 B R R o (| I P L 8 7L =
“CYAEIKZ) ARPA AT IS 01T F 5 AL R 25 AL WE 5T B S AL, 2 o 1 S5 [ B A% IR E A% 28 i T 4
LR R G 7 BORIIT T IX —H B O S AATTAR 25 B B LI ) 1 R A RO R 5E =Y
A4 A KMFE Y.

2 E BUM SEPR F— B BRI AR AR POk R 756 [ BE AR T HA %, AR T3k
BOM R I, TR AR TR R A . i v, EEEUN R a R T M ERN I E,
AR T 5 300 TG R 5 G S 2 SR A AR NG 5 5 I UM X T B A AR R T EARE R
BT Y [ = e 1 B A S S T S R E R SR o8 RN R B NS U ¢ e N T D R AW 8 R A S D

26) Milton L. Mueller, Networks and States: The Global Politics of Internet Governance, MIT
Press. 2010, p.3. A R E AR RR 2 M4 DI 3 L3 5k B0 T 90 37 3¢ [ 42 0 B0 g A, D A
BVFAE TABATT A S B 1K I 7E 36 [ 9 2 0 R AR A8 4k 45 1 F IR

273 (GBI « R (LR E - W 25 4k 2 py IR R0, B4R W], B OCKR HMURE 2003 4
Ji L BT 93,

(28] See Paul Edwards, The Closed World : Computers and the Politics of Discourse in Cold War A-
merica, MIT Press, 1996, p.ix.

(293 See David Clark, “The Design Philosophy of the DARPA Internet”, 18 Com puter Com munication
Review 4, pp.106— 114 (1988) 5 CHE) 1 : CFLIK (6 - Ml 2 B S ) o 4 8 45 3% L V95 N IR AR RAE 2001 4F R
71 80,

(303 (& W« IR o DRI B 92 ), A M2 A28, VLR N R Hh AL 2001 4R R T 80,
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I AR 2 E 3l T R H B TE R R [ 5 EARCOLAE , T AR 3 T R s LA B AL
., FEREME LSS HIEEMEE A S ERTFE W EARE” (double standards) ,
M2 26 ] A i BOR G 0K 72 W) — 36 B Z BT AR 3K 02 B AR T 35 3 1) B0+ 2 31
/—‘;';O 317

T SR A R P R T SRR R AR ) NS 4 0l K A IR 4 3 [ R I Y Y S PR
P ) R 2 R E AT SR VA B I s a] I 4% s () JF A s . FIEE I A
TH R B 2 A A (] IE AN HR B0 B — A . N ERLE A B R, B M 2 — AR
438 TRT B, 52 11 RO [ K A8 R — A R AT R AR AT D3 A — A R B s N AL
Fl 320 HEE R IR NSN3 ke By 58 T T 5RO 32 AT A B A BOR 09 A s AR . TR
] A 3 B0 S BT S0 B A A B ) 36 U R ity AN 2 AR R R 520 H R i, L83
JIT VR “ ) 4% 5[] AT SR S 0 S thE R 1) — 3R 43 o e AT AR N T R [ 48 1 24,

B [ 28 A B IBG D) 40 s 7 7 B PR AR R B R A 22 L AR AT IR B LI R
b o 24 I PR — it E A T L Y R A [R5 S ) e p R R TR AR . — it
ELA AR R) P 2 A AR ) — S 1 5 A N SR T DA I 4% 2 ] (19 36 3 5 R A AR L 1Y)
16 38 B A FE A L, YR RLF AT AR AR S 3 A E S0 B S Al— 2 Jy gl 0350
A bR IR E KA B A R 5 2R W AR ) R TR DD AR OG s Ak 2 AR AR AR PR YR
N AESE LA PRNG TG T B8 07 (BRI B ik 25 ERCH R4 2 b, 0560 [R5 4 At 2 K
Hya i« FAK 22 b 2 Ve AR K S AR . PO AR B M DAL 2 5 L AZ et R
B 45 i 4 E I AR R A T I 4% s ], 36 [ 3 44 W 4% TR “F RS VT % (Lawrence Lessig) B 4
P — AL UL 7E 2% 23 ] Py, AR 2 vk L O30 ()RR T o R 2 o X e AR 7
P ) 3 L AR 9 N S 3Z Bl Ab ) 4R 2 Bl LI A e R L AR Y e 48 BUIR 15 AT
AR AR R E 0 T

EHBEM AR, RIEEZRZ I UARAREZ, o — AR KW E T ARIEFTHZH
PE. IR BB S T AR G R 8 R O, A BRI Y ELIE A SR U — P e R R

(313 See Paul Kahn, “American Exceptionalism, Popular Sovereignty, and the Rule of Law”, in Michael Ig-
natieff ed., American Exceptionalism and Human Rights, Princeton University Press, 2009, pp.198—222.

(323 Jack Goldsmith, “Unilateral Regulation of the Internet: A Modest Defence”, 11 European Journal
of International Law, 138 (2000).

(33) S 2D M 5B HT (BT B AR ), BCOEVE B Wit - Bk &), FN B i, Lig =8 H%
2005 4F R, BT 1— 4.,

(340 K5 IUARAL 2338 JLRNBIA IF 2 P 2 T M R T i ] ——— 1oy JEUARL, il 7 e 9 300 7 4 [ A o5 1
WS LB i AS AR AT O BE . A DL Sh T aA g 7 25 Ao B A B T A 2 Bk R 2 i 5k ) SR AR R B
XM, S0 () JL/RAR « e DS T DR ERIR - i) (FE N AR I 26 ), 38 B 8 18 Wi U0 N IR it 2001
AR BT 122

(353 See Anthony Giddens, The Nation — State and Violence , Polity Press, 1985, p.2.

(36) Z UL (BOFC LT « B AW R eI ) BB A BRAE I % L B 55 BB AR 1995 4R T 131,

(37) See Lawrence Lessig, Code: Version 2.0, Basic Books, 2006, p.5.
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RIS, A O AR R SRR A b P 3 SCH gt 1 HL i B 1) A P 2 B AR 2 e S By AR I B
R 1 T LT S 0 A A o AR . (ELR 3 il AR R AR P B B IR 0 B Rl T A2 2 B S A AT
o W5 BN BRI B T Y 0 3ty 5 M LAAZ T A i ) RS AT BE AR S 0 B 1 R kA R
A Rl S 75 I R A e AN AR LRl AR 1 A 98

B el A A BR AL B I AU AR AR B A TR i RSO . 4 R SUIE B B i 5 B S 1 S AR
SEGUY I L AN TR ] 52 ) B L 2 B e T R R SCfb . SO N )i 5 — e AR ME i fl . BD
i AR Bk AL B [ PR 52 5 A, SOk 22 HE P 28 R RO AL, C390 — bl ik ) ST Ak 0 AR IR
A HAAZ AL N HURETE AR 7 R 09 )2 T8 A4 BB 15 B RS 28 3 3 1 s —— AT 2 < A
TN 3 1 o (SR PR R AN S T AR EAR 2 . IR 86 B fish 3l A T 78 SR 2 e
R R A ) A 38 % 2R 3 53—l AR — b A v ) SR AR M Lk A SC AR v i N B B PR A —
FE Luan, rb B0 2% SO Ak s AT A OR R € BRAR R SE 7R A BROE T TCP/ TP W30 iY S il
[, 40

TEH TR S H fi KB I A K R 5L O gy B A& Ll 5 78—l . LI S 4T 5
T SO N ELHR R 2 RO NS 1 B DR , SR T B AE X R — R ER AR, A T RE 6B ST AT I
BT O T REAE A T B2 2y 5 IR R B0 A A O P 5 8 T RERS IE R B 2% B A IR
FERUR R R 2L G 1 (5 SR AT RE A1 0 T RS 78 4T o AL 4R 19 I 1ot R B e BE N . JC i
JE UM 3 30 S T P AT S PR R . SRV AT LU IR A A i sl AR T SR A 2 B RE Y
BRI . A5 e s P B EL K 0 B R 32 A © LR B TR A N R AFEE T ROk

= MRBEERSF A S EGA

PR b BB XD A8 22 ] g ofr 2 ML R iy R LA B 4% R G P R AR 2R 2 b, BROR R K
FEEA E O ACHY R A 1 T )RR Al AR ZE A A 42 1A 2 A R B TR S . AR
LK A B A AR A v, i hE AR A R GE AL TR AL . — R T A BRI L SR AR — A
AL G L — AR B T 0 S I A7 2 A S Jmy o5 T HS A Mk . ELIR b P A ) R UL bk R
A TP #fihk (Internet Protocol Address) . fHJ&, TP Huhik & — &5 8K B 807 (A1 166.111.4,
100) , 35 A P AEICAZ , B I TR B3 0 01209 B % 2 FK (A1 tsinghua.edu.cn) . X Fjfi
TACAL A FRAE PR N 3544 (domain name) , il i Ay VT BE B RF € TP sbhk b o 1 o0 BC AV 7%
344 1 R AR08 PR RN B R R GEFR O 44 & 48 (Domain Name System, fij /i DNS) .

W2 BN RGN, fE— BRI 4 (A apple.com BY law. tsinghua.edu.cn) #7 , 4k T &%
£ R T 48 44 (Top— Level Domains, fij # TLDs) , f1“. com” M “.cn” ., TR Z 700 EH %

(381 See Jack Goldsmith and Tim Wu, supra note 5, pp.50—51.

(391 See Shi Jingxia. Free Trade and Cultural Diversity in International Law , Bloomsbury Publishing
PLC, 2013.

(403 ZULRNKG “BaA 18 A 5 E R RSO —— AR R A ST E B, oL 22 )2011 456 4 1,
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(Hh X)) TR 94 38k 4 (country code top—level domains, fdj FX nTLDs) £13# /T 2% 8, % (generic top
—level domains, &K g TLDs) BIFF, GBI U1“.cn”, J5 & WN“ . edu”, T4 — F i 4 (Second
— Level Domains) , i1“tsinghua”, HIRJE =L, N law”, 76T 42 N [ 52 50 X A At
i, 38 FH T I8 24 “ edu” ZF AR B T 9038 4% . WNFE law. tsinghua.edu.cn Z H BRI Gtk .

5504 S5 A RN B B G2 B RGN SE A5, o b T & I B A R AR B4 L B
7 (the root) , BV 37 B 4 3k 44 il A1 1 380 44 AR JIR 55 2% (root server) S A FRAL , P H 4R
T G TG 88 4 R TOUGR 38 44 11990 SRR A3 TBC . 7E FL I IO v B Dy s b, R A A R A R
RV S R AR Z (B 0 52 AR R L A ELER A BT, R 2 B BOA FRAE - B S
LRI i R T HORAR E Q] R BOIR 1Y 53 A —FE L, eeeee BORDRUE 5 7T L) 45 7 5F:
AW BE Y Ml AR £ 9 vh 98 2205 1) 4 AH DG 38 B Z 4 BB R B HE DR GE B BV I 2B R TR AT
R FF 2T R L, D

FENZS b B RN B U Cn i = A 5 18 Bl B R AR 48D, BRI 2 4 &2
IR w8 s B AR AR —— 4% [ 22 ) EA AN TR RN, ELRE ) 22 [a) A 52 B B 0 AR AR B v 58,
FEEARS Gy A S b AT RN B . I AR B A% R e A A o IR R L I ) A AE — Rl A R
A v SR HL ) E AT R G0, IR IR OR AR ke BE AN v« SO s 5 i (Jack Goldsmith) 2
B & ATl ‘e ¥kik (global law) » B FF B BL BCA TLHK N - 544 RGE (DNS), «eeee B
1L B AT —ZE ik At 1 U BB 08 A B VA 38— MR AR (root authority) £ 250 W] 5 b K
IP bk s 24 X 7 A o, FF0 L — T8 — M DT i — 5 45 1 FL B 7 T2 R Sk 44 R g LT, 4%
T HEE LML R G M I G — FRGeh 5 A B S 5 W3R g 25 2k K BB Y &
PR T FIYE A 2 SR 7, SR 4% 2R G 1 A [ A R T S EL IR VA B A L, (43

B 44 G 1) DL T AN AN T R R R[] 8, B2 B0 L Ak 2 R AR () R, C440 FE I, BB
g St b 08— B A 5 RE A o 4 1 v W) 32 AR 58 5 AR 1R 58 00 i R AR A4 A A A R RN 2R, iR
HIWEM—EWNR - P % /K (Jonathan B. Postel) R PR A ELIR B A7 (God of
the Internet) :fth =5 T HEC W A2, —F & B T 3RATA R AR AL 19— FR 51 B 5% W) 1
W ALHE SMTP Cliij 5B 4% i By iSO FTP (CCAFAE i BhsO F1 UDP CH A 80l 4 330, — T4
T R L B I VR BRI AL B BT 53 BUA ) HLK (Internet Assigned Numbers Au-
thority . fif #k TANAD . 553 73 B TP Hudik MU o SR TIT . 1998 4R, b 2 T 25 s 7EAR AR 4F 4], B

(413 Janet Abbate, Inventing the Internet, MIT Press, 1999, p. 179.

(421 Jack Goldsmith and Tim Wu, supra note 5, p.168.

(43)  See Jay P. Kesan&. Rajiv C. Shah, “Fool Us Once Shame on You—Fool Us Twice Shame on
Us: What We Can Learn from the Privatizations of the Internet Backbone Network and the Domain Name Sys-
tem”, 79 Washington University Law Quarterly 89, 167 (2001). {HA5 1 W A8 J2 . — B STHk B2 S 5 HK ™)
A F” (Internet governance) R E 73 i J&: 35k & 2 Gt 1Y 4 i ASC A 45 BRAS ) S8, 10 AS J2: 1 S 1 B 5 F 86 WA 36
B, 0 Y b B 2 b B UG AY 65 B B s T LR AT A 2R B A A T S

(443 See Joseph P. Liu, “Legitimacy and Authority in Internet Coordination: A Domain Name Case
Study”, 74 Indiana Law Journal, 587 (1999).

* 526 -

www.chinalawinfo.com/ www . pkulaw.cn/



ARG W% ER G BE G E

I Y ot an T 98 A RS .

T3 52 i 44 2R Ge i Rt B AE 1980 4EAR, 7E TCP/IP Bhil v, B — & Uik #8 A — > M
— By REAL TP Mtk , I XF N — B4 . S T TP bk AR 44 K B0 sk 7R — > 44 O “hosts,
et {18 SO A T A SOl A TE D ST R O TE A 0 N R 2= A Ul R, Al DL TANA (19 44
SCRAF I A R ¢

AL IR T 2 I BUR RIAT A . 1980 AEARS ), 356 [ [ By &P 8 A #1 An L o B R A R G AL
Bk, WriEAE K2 a9 B0 58 B (Scientific Research Institute, fif # SR 1B F £ 4t 2 A
(Government System Inc., B8 GSD 43 51 55 E B #8411 & W], 70 22 T 3045 8 i BOF 48 B AL,
GSI 42 .com”, “.net” M“.org” B HI AL ; SRI W 48 HAB TR I 4 . 5K, GSI B4 2l 55
M2 — A B FIALES NSI(Network Solution Inc.), B & 1988 4F, 2 [H BUMN B4R © &5 X st
b 55 FAA AL ABATISRIA Dy F O HATARAS 1 42 1A

T AFF IR R A H 0 2R T BLBE N, 1990 4FAR L Bl 25 B 156 I %) 7 ol Ak 4 301 J2 T 4 I
(9 & WA T2 0 FH o S99 AT 4y 3 5k 3 6 1) o e B K P D ) S TR T R . A A A
R B ELA AN E L X T — S B AR U I 1 3E i T k. T, NST iR i
W T W 0 O 2R X o 1 R L BRI A 9 AE 2R 0 50 2800 NST il o th 26 4K48 T E K
IR A 45 . 5 IR I T X 40 2R GE R AL B AN, SRR« BECAE N 5 A B JE R 1 — 280
AR T 7 T BRI B2 (Internet Society, & K ISOC) , I 5 PR H.1K W) B 2% 2 B 16¢ ) 45 35 L
EMEIRRUE . TEBE R K B A AR IR T 56 [ B 9% B i BHOF I B L (B AE 1980 AR LA
KB AW — DB PR Y, HAE R BON 8 T 98 [ BN, 02 8 T8 B R #L, (60 &
R D) 2 8 A A e AR IR O A AR Y TR LA

1998 4F, NST &5 5 [E BUM 94 R B . 1SOC £ FF 4 4 1 12245 3804 00 3 0 A 4 Fe AL .
TS SRR AL T A BR/ANAL 4 [ B A 31 51 27 (International Ad Hoe
Committee, i/ TAHC) 5 FLHE Rl 51 45 J5 i 2 AHER . TAHC 975K R i1 38k 47 701 i i
AR M T35 24 003 TR 8 44 T A5 sk 7 (@ TLD— Mo U 34 - A4~ 3 H Ti 28 3 44 0 2
P IR 44 28 G0 1 A B4 A (R LA 9846 19 ISP o] DL oo 25 3 45 1 ok AR A5 70 45 0 B 5 5l IX 73
THIRA AT 1 B B AR NST AR S8k 4% 9 45 s 19 22 W b 457 1 58 [ IBORE R T BB A
il o 1 TAHC R i 824 — 4~ Fi + 2% 7)) CORE (International Council of Registrars) & 1 75 4
BRS04 TR AR A L ™. shop”, ©80 TAHC 54 [H R ) i [ Br it 45 B % (International
Telecommunication Union, & ITUY B G, JL-TF- 283 T BB S A« 28747, — 2 B R Ik
SRR EMEH g TLD— MoU S & & A T “ BB M 5874 7 (the Internet Constitution) , H:
¥ 5 RS B E )P 5 10/ 2 FRATT B3 o R [R]85

(451 Ibid.

(461 See Jack Goldsmith and Tim Wu, supra note 5. pp. 37— 38.
(473 1Ibid., p.38.

(483 Ibid.
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I 28 22 ] 1) 5 22 DR DR TE A 0 EL IR IO 1) 5 A I 28 22 (] 178 IR G 2R 5 LA SR PR A 0 536K 1Y) 1% T
A WA REE 32 B9S2 AR A E R S AR S i e e D400

ISOC By %5 SRR T B WO FLAY A6 92 B, SR . 36 [ U I A fov/F 53K 0 2 6] 44 [
1. SEEBUNAHCE IR M 022 8 TTU FHT, 80 HA BOE OR CRR S 02 R 42 il 5356 99 /Y T
H, 000 S B BEENZ53R ISOC A% O A, 3¢ B 5 [ R ZE 47 H: 56 ) 42 i A1 B S 375
IR R g TLD—MoU., B 2 44 HLHK R 24>, O B 5 L B 3508 i T 28 B BURN 19 255,
ISOC M E 5™ . 1997 R LR BERI PR 3 1SOC TR &4, KIERZ W T H O X
THIKM A TERA ., 1998 45 1 A 28 H . 5 [ BUR H4 T I 9 45 BRAL M [ X ) 27 k4 2% (Na-
tional Science Foundation) F-Hr 44 £ 31| T € [# 75 45 #F (Department of Commerce)

SUAE 24 K T 00 38 [ UM 82 1L I5E  R I  ERe R 1 — AT RE 2 LI R S b A
OB H R A S d R R e T R R SR H T o S B A ) A A AR I R 55
BHHANBUIR R B UG S 0L AR B4 IR 55 0 B 5T N RS L L — i 67 B IR
WA R St C WP AR AL L B e R NFEAT 2N R . BRI BEIE] 2y i 1 A — A2
T BHRRR 5 — A2 T REBUN . SEARE Y R 57535 B % F 5 i Rhr « D SFH
(Ira Magaziner) B 0] &2 P31 [a) B A 7™ F 14 O 72 20 — I IR) A EE 1 S 0 Al e TR B 0l 1 i 3
IR EL T SR R KA 1k X — 2 gl 7 U OB R A A AR PR B R R R T, ©9%
5 R SR BUR K AT Sk A AT R BN R G R s A 36 O BRI UL T R
THIRM B “H” (the root) A TARL . hH& 57 A E EIE AR AT AT R 28 552 A M0 S8 eh A 4s 44 SO A 1Y)
AR RN TR 36 M BUREA TR ISR A5t 0 1 F OO T 5L )RR B 44 1 e A B, ©03)

1998 4 10 A, i e 2R PO I & A S5 T, 52 4F 55 2, SCRF « BERTE A2 1 &
R Z B AN U TE - BT AT DS AR AR |4 R Mk DL R B T R A TR R A T
ANBREE 00 H =4 LU RS LR 19 B A R T 08 38 R 18 DA b B R i & B v
B I e —FE P A AR R T B R . IR AR RN - B - SRR AT R B
I 43 BE B0 BB (TANAD A T AR AT 400 AR A5 1T 3078 U2 25 — > TR ATT o () 25 IF
E N, B RATEHE M TANA E T .7 BV

BE & P R R i 25t IR R SR [ Y R S5 0 — Bl . MRS A EIT e Y
Al e S p 2R T AR M, SEEE A T O TR AL, R R P R B R A 56

(493 Quoted from Jack Goldsmith and Tim Wu, supra note 5, pp.39—40. X} (L EHEE)F & “F ]
A A BN R Oy #7058 35 A I06 B, B S OE SO PR R 2T 4R SR [R] B 45 AR HE S U AR R R RN B T A
JR RIS ZE B B R R R AR B R AR e L RS U E A RN S 2 . 36 SR RS S
), b5 K 2=t iAk 2000 4R R, BT 571,

(50)  See Jack Goldsmith and Tim Wu, supra note 5, p.41.

(513 Ibid., p.42.

(521 Ibid., pp.42—46.

(531 Ibid., p.46.

(543 Vinton Cerf, “I Remember IANA,” October 1998, RFC 2468, available at http://www.rfc—edi-
tor.org/rfc/rfc2468.txt. Fx 5 it E 2016 4F 1 H 1 H.
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A RR W% ERE B A EE

Il B =2 18] 4 2 4 R B 1 5 [ 0T Ik 00 42 S S A 46 %) 7 7+ 5% Bl AN o /LIRS ST 47
] EL IR 1 SN SR A T A S i B IR ) 1 3 2 2l AT () 2 2K 23 7 R R G £
Ko T, 58 EBUR SR 1 9026 25 [H] P <RI 4E 307, E0 BT 36 19 4 AN AR IR i Bk B HE 4%
T2 A (A S AL R R SRR AR AR AR R 2 I AR JE T B L N By 1 A
JEATURE DX T AR BUR

PO, M FER 4L . ICANN 5 EPFRCDNS &%

TEAT X B 44 FR G5 ALY 15 58 4 25 b L SE R B SR T B YR S, SR, SR
B T AR P i, 2 B I R B IS R G MR B S5 eE M —124 N
C CHHR M 3 45 5 b hE S B ) (Management of Internet Names and Addresses) 1 & 45 . B 16 ¥
WA RGE R EARA L, D5 2 A P& A T2 A HAGR ¥ 52 RE A A
“H BRI FRS580CF HudE2> Bid 2 7] 7 (Internet Corporation for Assigned Names and Numbers,
fA AR ICANN) , ©560 i H. , 5% [E] WORF AR 05 5 128 7 56 B 3656 09 3 34w 1) B8 0 L A 4k A B Ak 1Y)
J5 1w} 3 3

ICANN P BT S Bt 1 5 [ R A 23 X6 T B 1 6 BRAMURE P A TR . R T B ) Tk 5
AR R Y I 5 3 X (anti— statism) U L S0 T A& G0 RO E o8 EAR G AR —EH T R
. T B £ 23 B 37 5 ) AR 2 A SEVREURING 28 B 2 AL ol 8 RO I K ol BE L Ak
BT ANATAR BB 1 KK B . 56 EIBURN % IS 3] 13X — R, R BT R B 36 45 B 1K
WL PR A . AR RS A T E AR P R e B 2 23R B AR S AnAE B fE LB TTU
HEE . TE AN A% AN TE MR 1 B 15 B BT 5 R AR R R ok AR R i AT — AN [R] T i A A
72T Tl AR B B BRI BT AR A BIME S A8 . 358 e ST O A2 3 FEURT (8] 5 72 7 32 1R 2
Kd T8, BA Sk T B AL, Jo i3 WX A B S I A 25 o R, CO7

ICANN H A fif B (9 55 55 . B 2 B IBE 36 PR A0 2 A 19 48 v SRR, B0 4 3R 16 A 2
AR Z rEAA A T . B H SR S B O [ UM ) W B 6 R TR, IR AR R - A2 )
(Milton Mueller) F i 1119 : “ 24 ICANN {1445 235 FILAE 7 A LA B 58 [ BUR i 1 32 F7 4 288 L
A BTN TR AR BOM SR TE GOR % A 2R R 25 2 AR IR ICANN 352 7 B2 20 FLBUA B
#hZ BT EBURF . ICANN 2538 23k 32 X (unilateral globalism) iy —Fp B, fni, &l
u%}iﬁﬁﬁ@iﬂ*ﬁﬂﬁ?%f*fﬁiﬂlﬂ@%%ﬁ%ﬁﬁE"Jﬁ@y%ﬁito” (58]

(55) “Statement of Policy on the Management of Internet Names and Addresses”, June 05, 1998, avail-
able at https://www.ntia.doc.gov/federal — register — notice/1998/statement — policy — management — internet
—names—and—addresses. /5 Vil E[E] 2016 45 1 H 1 H,

(567 Ibid.

(573 Ira Magaziner, “Introductory Comments at the First IFWP Meeting”, July 1, 1998. Quoted from Milton
Mueller, Ruling the Root : Internet Governance and the Taming of Cyberspace, MIT Press, 2002, p. 4.

(581 Milton Muellers Networks and States: The Global Politics of Internet Governance , The MIT
Press, 2013, pp.61—62. 3R K 2E# Fhi .
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ICANN 75 H BUR BN 9 2 B W F i 23R S B A9 LA SRS in TR A 23 it & 7 3
HATIR M ERE R —RE . IR0 b R 22 vk o e 78 S04 T R 0 SR B 86 (Tim W) #0147

=
ll

FEARBFE W A TM ENAE R ERNERK"EEHH RN, ARELRFE
H# ICANN st Rk 4 &= F LB W £, Wik #E R ICANN %4 T/ % B & 43
WA B Z T, T E SRR 4 , B F 77 AR B SO R B9 3T AL A7 48 72 % ] o 45 4 A BT AR
ZT., XEXTMETHR4RFAA G AL LG, FLEBE I F LR MR L 7k
ERMEHSL ICANN, MH. AR TFHA BN ENERXL S 4 %A, 4% A RA 4
WA, BT —EARBENIEF DR TUREBHRIFENEES., EXENK
BHEBRERFA TR EEN —FARKFEHR Y, O

WAL, 36 EBUM B B2 4 B0 HOF F 55 284 — D A a R AT B W T 5 B E M Ak 138
TE T LA A R i T A B I R Al R AR b i il BRI, 60

2 E BUF X ICANN B £ 6l A /i 7 DAARIE A AR E R IE T = A4 R, 60 H—32
IANA &6, #Ei, ICANN M 3 [ B IR B3R 45 4 31 TP b hl F0 AR 3 45 SR 324, B Ji 5
TANA YRR , £62) H —J& 2006 4 36 [5 7 45 #F A1 ICANN 2597 19 i fif 45 5% (MoUD ., 7E K
S I [F I H PR Joint Project Agreement) B £ /55 55 L 9 B i 55 5845 W L DNS % 4 5%
JE 18 AR 25 ICANN, JF 7R T die 28 3ok 8 31 550 b bl Al 44 45 AL FA AT 1k, C63) HL =02 38
= 7 45 #0 Fll VeeriSign 2 & Z A 4R . VeriSign E N “.com” fl“. net "3 % IR 5 48 & #L &,
PEMEPAT T A ICANN B , I W D 3 [ B A DGR 844 SO 48 4, C60)

ICANN W EE S, BB T FIE s & T 2 EE L EE, A 2¢# 16 1, 35 B BUF K W
B R A A T—A Al 3 2 T E T BURE 775 ) (Administrative Procedure Act) , 1657
T H BN L B A B B T L TG R B — R 91 ] A A 1 A ] A (k45 Y TR SR RA N W
RN WGRFA NI ™ AT TR 0 W P2 AL 7 SRR AN SR e s AT BGHEAT 43 e R
7). FEX LA B |, ICANN J& ME — (9 37 16 35 B0 35 il A) 1 3 s AN 2 AR o] 8 ik R 7 W
ICANN SEf5 B S T — DA E T REEER R ZI 0 — SRR, K 8 7
ICANN 37 B AN 538 - “FoATTIE 7 6 38 B N i 5 17 22 IR W 3K L) ok f 8 %2 1 1 38 (jurisdiction)

(591 Ibid., p.169.

€603 Ibid., pp.160—70. See also Milton Mueller, Ruling the Root: Internet Governance and the Ta-
ming of Cyberspace, MIT Press, 2002, p.198.

(613 See Milton Mueller, supra note 58, pp.62—63.

623 Ibid., p.62.

(633 “Joint Project Agreements between the U.S, Department of Commerce and the Internet Corporation
for Assigned Names and Numbers”, September 26, 2006, available at https://www.icann.org/en/system/
files/files/jpa—29sep06 —en.pdf. fJ5 Uil i [E] 2016 4F 1 A 1 H.,

(64 See Milton Mueller, supra note 58, p.63.

(65) See A. Michael Froomkin, “Wrong Turn in Cyberspace Using ICANN to Route Around the APA and the
Constitution”, 50 Duke Law Journal 17, 166 (2000).
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H AR H AR ) 0 o A il 2 ob 7 L66)

2 [ R FAAT A B PR g ELIE 0 1 F KL B 8 1 B 2 — R R O A B R S
FAFUEDD . g5 2RI — B ICANN ST 5 A I 2004 48 7 H #5553 ICANN o)
AMEEZ )G ICANN 5 356 B EUN 7 JESLE BT G, 5 EBUN S 248 1E—) T3 ICANN [
IBAE . LN, AL BE R A I P T A ELEE O A RS e DM, 2005 48 /A AT 24 SRy S B M A A1
Do) 3t e T % 358 44 1) i ik R S Bk HEAE TCANN FRAS 3 4o, C670 30 #62% gy g 3 T 52 [ UM A
A EE T FR IR B 2 AL, ARG R 1A 5 A [ S i PR R 1

SR HA [ Z 0 Rt N T3 A . 5 TICANN B AH 38 4 1Y 42—l [ % ()36 B
A58 2, LR b (R 3 A R A [ Y HLIR 3 B L 257 (World Summit on Internet Govern-
ance, i FK WSIG) , HHi £ 2 2002 4F $ 2005 4F [0 AS W7 4 IF 19 2 30 B F 23 15 B 4L & it A g
2”7 (World Summit on Information Society. fij # WSIS) . WSIG #3018 4 EALE KA
Shy I R 96 B A g R 2, A B S G 5 ICANN X 6 o i) B s 8 SO, IE A0 i 1l
S S B A R B IR 0 S A 1 e 2 A A 2 A S FE A AE T BUR A EL R
HIR LU ), T A7 75 T % G0 i RER I 5K /9 BRF =2 8] 1F 0 B [ 28 % T 1 1 L 5[] R OR 25
fR 4 25 1 — 680 A TR U A SR AN R BURM 54k 2 (R — Bl 2H 20 Z 18] 1 2 BURN 5 B
I Z 6] : 2003 4E 224, RSP IR 5 R 2 A B FAUE K 230 B, Ao ik B 228 W) A B 4 ¢ ICANN
TR BRI 25, o B SEHRR 5 ] 110 S B AR A 42 i AL, £69

THOUTE G R R A T 784k, 2006 4F 2 71 27 1, 5% R F 55 & 1) 4 th 57 507 42 ] 4 2R T K )
M4 L IR I A R T f bR . SEEFT 586 2 23 H AR, 35 FEIE/E a4 3 TANA & TR
FRCEAER R, 700 ghAE R X ICANN & i %45 2R ICANN Bt H TAE . 2005 4F 6
H 30 B, 3 ER & H T mry E R EAE B4 B (National Telecommunication and In-
formation Administration, i #k NTTA) & Aji 1« 52 [E 5¢ T B 1K W 5 44 Fi kb bk 28 8 09 D 0] 7 B )
(United States Statement of Principles on the Internet’s Domain Name and Addressing Sys-
tem) , B A 36 [ BUMN B TE ORI 3044 R 48 19 22 4 5 R0 DR IR 2k S O 4 7 48 AR 36 44 SC 1
() D3 S B B B AU M 37 . C71 2005 4F 7 H 1 H L EE 2 DL 423 B RR L0 B 10 B
L) Ak R 8 S 4 SR AN DR80T B AR B 24 il 55 i R AT AR A W 3L s A 52 [, i LR 5%

(66) Lawrence Lessig, “Governance”, Keynote: CSPR Conference on Internet Governance, October 10,
1998, available at http://cyber.law.harvard.edu/works/lessig/ cpsr.pdf. & J5 Vi RIf[a] ;2016 45 1 H 1 H.,

(671 Declan McCullagh, “Bush Administration Objects to .xxx”, CNET, available at http://www.cnet.com/
news,/ bush— administration— objects— to— xxx— domains/. f& Ji Vi [A) 5f 18] : 2016 4 1 H 1 H .,

(681 Jack Goldsmith and Tim Wu, supra note 5, p.171.

0697 ZRARLL R C &R iR N 48 BUa B Ha BUE B (A 23 5 BUR H2011 455 5 1,

(70 “USG ‘Request for Information” on the IANA”, 23 Feb 2006, available at https://www.ietf.org/
mail—archive/web/ietf/current/msg40671.html. & J5 ViR EFIA] 2016 421 A 16 H .

(713 “The U.S. Principles on the Internet’s Domain Name and Addressing System Statement released
by the U.S. government”, June 30, 2005, available at http://www.ntia.doc.gov/ntiahome/domainname/US-
DNSprinciples_06302005.htm. #z /& ¥ [ B ] : 2016 4F 1 H 16 H .,
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HR A B A 22 45X T ICANN B9 W8, DLE4S TICANN BE A% 4k 22 [ 47 b 45 PR 55 ) 455 44 1
iJJ:/Z%éf_‘ ...... » (72]

5 ] 11 i A 285 A A 4 R EL I A A G S5 HOBE RN . A I B Rt 36 B Y R B, SOR AR
PERIR BT 2, B (B A R B, 52 AR 38 [ A 07 5 1R AU B T B Sk . TEBE S 1Y 5 AR
WA VA E Y TILE F R A 2R 5) H P e FMEUFE4 . 2005 4F 11
H 16 HTERJE Wz AT 1Y (5 Bk ot FLid 27 b, R 2 R 342 8 AU TICANN 36 [ Ry
55 W8T e B B R & (9 BUM I 215 b G R TTU 05 1y 13 6 B T AR 47
(Working Group on Internet Governance, f&F8 WGIG) 75 H B M ICANN F i 51 4 1 1P
Hiu bk 4 73 BRI BRAL , ©730 KT, 36 [ UG 285 B2 5 A b 3> LA SOXS , BARAS LAZEFF

RN E RS S — HAERrEE, 2011 48 9 J1 L ERRE BV A g AR A 0T 06 25 32 6 B
156 ) v BEAS 2 380 5 ) B O A DG IBOSR 22 61 47 (UN Committee on Internet— Related Poli-
cy) T, HBL 5ok B 45 B EUM A2 FlE A DS 2005 4F 58 J¢ B e 25 T 4 10 {H — B oK I 52
B 2230 T OEHRE 70 ZAR LB TER ICANN 94 A 2 B4 1A 2 2 F BEA7 48 BRALE 1R, 0
BHALLE ITU, BAER D LU R 2 0, 0g B% g 30738 35 R 3 S0 30 B 35 e il | 5
22 a3 R B Y E SRS A 66 Jm kG E R SR AS 1S B A A I bR AT A o)
(International Code of Conduct for Information Security) . F 7EHESI UL & FH BN N R0 £ 0
F= SCELIR 6 B A C70) T b 2 R T I B S L PR o K L O TR Ak T RE R 5 R
M Z 51 2 (Energy and Commerce Committee, House of Representatives) T 2012 4F H A %47
F Ay < 5] ) 285 1) [ B it %2 7 (International Proposals to Regulate the Internet) FWTiE4:, Wr
TIE 23 B 26 X0 T B B2 L L8 74 R R Al 4 i) [ s B 3K 0 3 B0 i A0 T Y S R DRI T S R Ak 2
4k 45 H AT A ICANN 34 BAE 42, (760

T SR S [ Y o A o T AR RS AR D e A BE S 58 B 2 Bl A A %
BRI RATIr 4, 2013 48 6 1 B vm a kW B 1) 7 e 2k SR IR BURF A A 2007 4R
SRt 45 Y A W T RO S T E PR AR S SR ZUANTE . 2013 4F 10 H 7 H L HE

(721 “Expressing the Sense of the U.S. Congress Regarding Oversight of the Internet Corporation for
Assigned Names and Numbers”, H. Con. Res. 268 [109th], November 16, 2005, 4B2#5k 4% i . “ I\ N 2%
WARREMNEERERLE” (R M Z4)2005 45 9 .

(733 See Tom Wright, “EU and U.S. clash over control of the Net”, International Herald Tribune,
September 30, 2005.

(74 Sandeep Bamzai, “Muzlers of the Free Internet: India is Lobbying for Bureaucrats to Run the
Worldwide Web”, available at http://www. dailymail. co. uk/indiahome/indianews/article — 2220692/ How —
India— helped — bunch— bureaucrats— custodians— Internet.html. & J5 7 [a] B} [6] ;2016 45 1 A 16 H,

(753 CPFZE SRS L https: //cedeoe.org/sites/default/files/documents/UN—110912 — CodeOfCon-
duct_0.pdf. 2015 4, I G HLH YR A A E R 2.

(761 See H. Con. Res. 127, “A Congressional Resolution Expressing Opposition to International Regula-
tion of the Internet”, available at http://energycommerce.house.gov/hearing/international — proposals— regu-

late—internet. f% 5 Vi [Alif1E] 2016 451 H 16 H .
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Abstract: The institutional framework of global Internet governance depends upon the conception of
the Internet, the cardinal question of which is whether traditional conception of sovereignty applies in cy-
berspace. Since the Internet’s birth, two conceptions have been colliding: one holds that the Internet cre-
ates an independent space separate from sovereign states; the other holds that Internet governance still
follows the logic of state sovereignty. While the former conception is popular, the history of DNS govern-
ance suggests otherwise. A single state as the de facto sovereign controls the root of DNS by privatizing
the power of managing domain names and addresses. As this model has been criticized heavily in recent
years, the struggle for ruling the root has entered the domain of traditional international law and politics.
Global Internet governance, then, needs to reconcile the two conceptions of the Internet and balance in-

formation freedom and public order.

Key Words:Cyber Sovereignty; Domain Name System;Internet Governance; Rule of Law in Cyber-

space
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