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€23 Ibid., p.171.

{33 David Kennedy, supra note 1, p. 11.

L4313 David Kennedy, supra note 1, pp. 176 —188.

{513 See Anne Orford, Florian Hoffmann (eds.), The Oxford Handbook of the Theory of Internation-
al Law ., Oxford: Oxford University Press, 2016; 1 JE il (2% 4 % &K 8 » %75 (Antony Anghie) ¥ 76 L ] H b
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ternational Law ., Cambridge: Cambridge University Press, 2005.

(63 Martti Koskenniemi, “The Politics of International Law”, European Jowrnal of International
Law, Vol. 1, No. 1, 1990, pp. 4—32.

{713 See Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argu-
ment (reissue with new epilogue), Cambridge: Cambridge University Press, 2005.
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£93 See David Kennedy, supra note 1.
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(153 Martti Koskenniemi, “Style as Method: Letter to the Editors of the Symposium”, American Jour-
nal of International Law, Vol. 93, No. 2, 1999, p. 354.

(161 Ti-Chieng Chen, The International Law of Recognition. edited by L. C. Green, London: Steven
and Sons,1951.

(173 See Hans Kelsen, The Principle of International Law, New York: Rinehart & Company, 1952;
HSCRR S WL GO BT « LR 3D « I B ik JRU L), Bk 1 28 AR B R AL 1989 4R AR,
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BB (PRSI ), db 5 K 2E Mkl 1998 4 Ji, 26 232 T, See also Chen Tigiang, “The People’s Republic
of China and International Law”, The Dalhousie Law Journal, Vol. 8, No. 3, 1984, pp. 3—31.
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(191 See Martti Koskenniemi, supra note 6.

(20) Tain Scobbie, “Wicked Heresies or Legitimate Perspectives? Theory and International Law”, in
Malcolm Evans (ed.) . International Law (3rd Edition), Oxford: Oxford University Press. 2010, p. 70.

(213 See Myres McDugal, Harold Lasswell, Michael Reisman, “Theories About International Law:
Prologue to a Configurative Jurisprudence”, in Myres S. McDougal., W. Michael Reisman (eds.) , Internation-
al Law Essays:A Supplement to International Law in Contem porary Perspective, The Foundation Press,
1981, pp. 43— 141; see Harold Lasswell, Myres McDougal(eds.), Jurisprudence for a Free Society: Study
in Law, Science and Policy, Martinus Nijhoff, 1992.

(221 Martti Koskenniemi, supra note 6, pp. 10—11.

(23] Martti Koskenniemi, supra note 7, p. 600.

(24 Emmanuelle Jouannet, “Martti Koskenniemi: A Critical Introduction”,in Martti Koskeniemi, The
Politics of International Law ,Oxford: Hart Publishing, 2011, p. 27.

(253 Martti Koskenniemi, supra note 7, pp. 606—607.

(261 Martti Koskenniemi, supra note 7, p. 608.

(273 Martti Koskenniemi, supra note 7, pp. 606—614.
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[29) See Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International
Law 1870—1960,Cambridge: Cambridge University Press,2004.

(30) XJEFRIK « Jili % 4 (Carl Schmitt) i JE i . Carl Schmitt, The Concept of the Political ,translated by
G Schwab,Chicago: University of Chicago Press, 1996, p. 54, B H R KIES] T it 25 45 791X 4 W5 » Martti
Koskenniemi, supra note 29, p. 432.

€313 Philip Allott, Eunomia ,Oxford: Oxford University Press, 2001, p. 244.

(321 Ibid.. p. 248.

(331 Martti Koskenniemi, The Politics of International Law ,»Oxford: Hart Publishing, 2011, p. viii.
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tional Law for”,in Malcolm Evans (ed.), International Law (Third Edition) , Oxford: Oxford University
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(353 David Kennedy, supra note 1, pp. 122,154,176.

(36) David Kennedy, supra note 1, p. 258.

(373 Martti Koskeniemi, supra note 34, p. 55.
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(39) See Wolfgang Friedmann, The Changing Structure of International Law, London: Steven and
Sons, 1964.

(401 See Lassa Oppenheim, International Law:A Treatise, Vol. 1, Peace ({irst edition), London and
New York:Longmans,Green and Co., 1905, pp. 11—12.

{413 Nuclear Tests (New Zealand v. France), Judgment, I.C.]J. Reports 1974, p. 476; Nuclear Tests
(Australia v. France) ,Judgement,1.C.J. Reports 1974, p. 270.
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(43 S ILASCER AR 43

(451 B WA SCHE =88 ) .

(461 B ILASCEE AR 3 .

CA7) g BRI B — D008 2l e 18 10 1 B 2 249 )56 DU 5% () 0 A9 L 405 2 [0 o ' 4 L A% 5 LA e A il
SCPUIR S AR AR 0 SEAR A gl R T B A e e MR AL ARAT R BT AL

(481 Philip Allot, supra note 31, p. 244.

+ 808 -

www . chinalawinfo.com/ www . pkulaw.cn/



B IF o 0 T R R R A I R RR

BREN X HL L FATTI AT fifp B 325 2 A 2l A0 T % 20 ) 0 Bk A A o 3 A AN LA [
P ik 5 B B AR AT B 0E— AR i ELE B S AR R S REUR RE 1) 27 1 5% 38 28 4515 BT

DA 3 X 10 40 325 2 B 2 4 38 R 4 83 114 508 1 sk DA TRUREMSY , DR R T 98 2 S A [ Bk e 2
O SE 1) [ B 3 » A8 AR AR T AR o — 7 T 744 5 40 5 ] 52 B X [T o ik A S0 1 AN T i
SR 16 1] B 325 UL~ B e 2 S5 A P B ik B9 I DK o 53 — T3 TR, BUHRE ) 2 SCHE 4 A 5 B0 1 B
LB B b Bk O BRI e IR A8 T Bk A B A [ B ik 0 A gl R A 37 5 B Bb S
TEVE A1 A AS WY B R R O 1 BRVE B8 m 1 B R IR BOG (% 193 391 L bs (B30 #1244
FBY CANZRRE™) 8 SR AT K KA

BEAE W] 0 ] P vk S 4 A S A 1 B 3 A B BORE 1) [ Bk o IBORE 1) 2 A8 A30KE 52
TEL AN BN e RS A © B OA” . ERFSEAE L 5 SR X5 X I, SEAE ik
FRAZTRER LA B 220

LI 2 5 HORE [ 52 19 O R W R kg . —J7 i, LA AU R g A (B AR [ B ik
WAL FE B BRI IR E 1) 27 BOGE . 55— O T L it A 27 R 30 1 BT A 2 BOORE [)
o BUAEE MR IT . BORE 0] 2 BRIk o 1 40 1 i 0 FLATHE A9 20 . I o8 B A IS N
TEPRIER SR MER X SR E A Z IR . RBIX L, F AR BURSE ] UL F T G
2 (M. Reisman) i —4) 3% . Fe R A0 fa] 7 R L0 1 2 24 L FRATT A 25 RO ARATT A T 46 . 7 ot

TN TR
wn s WARA — N EORE 1 22 St ARE A = fi 2 5 . H—  BURGE 1) 24 BT i i B SR

B4 [ UM L ALk 2 o R B T O [ PR AL R M [ Bk S ER AN B E LA
HEEREESFPEAR AL L& SR MR . T BORE [ Rk NI S PR —
E T A LR I L T 035 2 i 240 T L v R BT 2D RV O 1] S Rk
AR SR A UL X 3 A S 18 DR A T (BRI R A R P N e R Y L R R — N
B SE [ B3 A DR SRR 45 2R A0 75 0 F A AS B B8 TR 5 T A ) 32 2 iy U A 32 UL 8 22 M T ik
L EHRREHENLT.

LA A2 T7 0 TR ZI 0 . Sk A S B I IBCR T B AT NI 2 AR
B, BUSEIEA TS D kA BOR VAT B R EUHAL eI A T ] Ak A R
AR E B, SRR Ik — Bl B S A 2 AR A AN R T BRI  BA ARE Ak . R B
TEAR g5 1P 45 ) A B ) A A, TR R O i i

T BRI AN RE AR SR B 1)

N 2R A C T B e A, PR R TS 18 e e 0 e 2T L TR [] 2 4 S [ B 1k —
o 2 10 S i, ] B v R B R IR R R AR A RIS, kS AN B iR I B
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SRR A A BE A B T 2 R X [ B i 52 55 AR A el 2, C00 R D A A X R WE Y R I
XA

“TRREAR T — Y P T BRI A0 08 A 0 A ) B Bk B R B E R L I A [ R
J M BUORGE [ 2 B 0 . B ) 2 A i A DU LU A A 2 R S 2 U AR —
A D U i R D) A A 4 R TR D5 — A D D] s ) SR g D ) s R D) £ 5 SR X AR e 2
IRIR o I AT A JE 5 W SURARAS DL BAR 3 B A RE 2 [ BRIS Je — FPIB BE I . i T LR AE
ANWAE AL L 1] Pk o it 2 A8 A DRIt i AR — A 3 A 0 e R T A A A R A [ P R A
B 5E 19 5 F1 T D0 B R AR 8 A 3 A A W R G X A 5 T 3 R SR A AR BR B A AR
A LR B S Ayl o BRI G I A U B A A ) e A R E I HLE
i 42 M8 BORE H A ok phe 2 TR 5 [ B ik B 405 2R, X — S5 R RIA IR B8 “ BTE” (Norm) , 500

UL A B BORR B BRE 12 U 1 (HAEANE S IR AT T e AR S I R R B R
P BHITE IR FDOEH G F 2. MRl S o2 8 Rk B A 4t 32 3, O G F AR X
SEG WP, AT X ORI H SRR S S R HAER S A, XA Y
T SO S HAREARAT . B H B B BT 8l oA 0 AN 2t Ar IRk 3R

FHIr KR E F 2 X — 2Bz H T E Bk . E R A2 U0 S U0 R0 &5, o — A
AR50/ HLE ™ R/ 2 2 i AR R B X S B . ISR X — A B i PR 3 DR
D0 AL ) X S A A 30 B R X RO SR TS T AR B B T X SL A5 A BT i R . AT
R B YRR AS  RHI S K SR AME T TR E MR T 2D . a0 AR R e AL
DR T A% S MR 2 0 [ B v e S 491 9 20 7 A 17 T s 0 A LA 0 T 8 138 7 B 52, O i
LA M50 TR F R SRR S B E PRA R A E IR R E PR AR — E A
PR S, B AR I s B AR R, A B w0 YR U R R Y Oy kAN RE SR
BB AR ) — S e, B AR A . T B Bk R PR iR O A ATJE AR X0 B A 2
Py T A= 092

(497 David Kennedy, supra note 1, Chapter 4 & Chapter 5.

(50) Myres S. McDougal, W. Michael Reisman, “The Prescribing Function in the World Constitutive
Process: How International Law is Made”,in Myres S. McDougal, W. Michael Reisman ( eds.) , International
Law Essays:A Supplement to International Law in Contem porary Perspective , The Foundation Press, 1981,
p. 371AECE Bk - 40 5 A ) SCRR R ATAXE b, 5% R 05 el vk A A9 AN T o P 7 0 I 0 o At T T
BT & AN S PR SR e X 7, FRCGTE T T M B NS RRBRBE IR — AU . BT LA RS ORI BUR E 1] 2
AR I IR) L, A5 DU 2 il G B

(510 BHETH K 2 e Bk B 250 32 SOR 22 R AR 2 . See Martti Koskenniemi, “What is Crit-
ical Research in International Law:Celebrating Structuralism”, Leiden Journal of International Law ,Vol. 29,
Iss. 3. 2016, pp. 727—735.

(521 [ PRk (9 B8 380 5 U0 2 Fh 38 [ [ B 1 2 2 A A 307 1 >0 1L 06 1 TE I R) 2 - 2 HH 11, See Frederic
L. Kirgis,“Custom on a Sliding Scale”, American Journal of International Law.Vol. 81, No. 1, 1987, pp.
146—151.
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] s ks ) A 0 2 P S5 07 T P i A i A 1 R Y P 2 A o BASERY] 3t B B3 22 {0
JE AR BRI . A% 9 3 A LG 1 iR B, O8I J0IR E HE AR R 4R 503 A 2 1 (B
FORF SR  #B BE [ Bk 0 5 AR AT T U0 A4 SCHRJE A 2A N B9 [ Bik L O HLad R 4% th— 1
B AR A A B B A B, T B BRI T — MR B [ PR LAY
PR R — R ] B0 BB RO 32 i A LA AD U M LR RF A R

BT 7 T8 0K o [ B 125 AN W A P 0 A B 58 IR . 5 IR IN TR R ] 7 T ek b ey 4R 1 4
ol e BN A s — L 0 ] R vk HR M B T A PR AR, Co00 L ST BT I s ik A R A 1]
— S B v R A AR A BT AT A R A AE T R PRk B s T L AR 5 A AR sk
B 60 SRR — MR AN AT B E 7 O AF A SUR AR AE 7 080 IR AR AR R 0 BRI 2 B
W 1 5 7 0990 Q] DX 73 — Jife S B Rk A 5 £ 2 C600 B AT — [l Sk S W A 7 C61) iy o

(53] See Prosper Weil,“Towards Relative Normativity of International Law”,American Journal of In-
ternational Law ,Vol. 77,No. 3,1983, pp. 413—442.

(543 Robert Y. Jennings.“The Identification of International Law”,in Bin Cheng (ed.), International
Law : Teaching and Practice ,1.ondon:Stevens & Sons Ltd,1982, p. 8.

(551 & B Pbte 48 19 & ER ok i) — 55 SC# L, Bin Cheng, “ United Nations Resolutions on Outer Space: ¢ In-
stant’ International Customary Law?”, Indian Journal of International Law,Vol. 5,1965, pp. 23— 48, re-
produced in Bin Cheng (ed.), International Law: Teaching and Practice ,London:Stevens & Sons Ltd, 1982,
pp. 237—262.

(56 N, ik KRN AL 2 L PR 4T A, Karol Wolfke, Custom in Present International Law (2nd
revised edition) s Martinus Nijhoff,1993, pp. 41 —43; 1k ¥[8 56 “ 52 B 7 J& 92 bR 947 M i F 45 29, Anthony D’
Amato,Concept of Custom in International Law ,Ithaca: Cornell University Press.1971, pp. 87— 91; B 2 87
B UL S BRI SEBR AT O 1Y 7K 45 . Michael Akehurst, “Custom as Source of International Law”, British Yearbook
of International Law ,Vol. 47,No. 1,1975, pp. 1—8.

(573 AR AL — e SE B 7 i~ — e st J2 45 — 8 . J.L. Brierly. The Law of Nations(6th edition) , edi-
ted by H. Waldock, Oxford:Clarendon Press,1968, p. 60. [FlH . 5% 8 i)« — k™ 2 il 22 0 M &, 5 2 B
B0 B ARG AT O HLIRCH T 3 R fig B

(581 BEMEHA M5 18 W BN Ny 2 B S 55 I8 B 99 Rp UR R DX AT &, A Y T o 1B A Tk R S5 Lt
TR AR — R R R 55 B T LR R S ST A i H AL S 55 IR 5 ) H. Lauterpacht, Inter-
national Law-Being the Collected Papers of H. Lauterpacht, edited by E. Lauterpacht, Cambridge: Cam-
bridge University Press, Vol. 1, Part 1, 2009, pp. 63—67.

(597 Bl e W7 e A Sy, 76 2T BT 18 A R op B B 1 S PR AA (Statements) T AN 2 1 {5 (Beliefs) ™, 4 L
5% T BN T 2R 35 . Akehurst, supra note 56, pp. 35— 37. 5 J& i 5 A BT 4 B “ 38 A 2 32 5K A0 U AR B9 N T £
KOS A K.

€607 XX AN AT R TG A $5 A AA5 IR 0% DX 20 B o DXL Oy 52 B s, TV A 17 J2 ought, P& TG R I,

0611 il N7 v 7 18 1 AR 15 2 — % S2 BR B9 UIF U8 . Manfred Lachs, The Development and General Trend

S B A {5 B3I 4 L Bin Cheng, supra note 55, pp. 250—251.
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MW ELEK 7 0620 — > BEF AL B 2R S T BE R 7 (630 kAR 2 JL 4R 48 R oRJL-FJE )
MR . S [ PR IE 2 B2 46 E e AWFFEIX AN R, COWELBLP o ARG 2 2 K8 S0 I 4%
R H AT — AT R o (050 PR T BAT () R, [ B ik B A L JE AR

SR B JLF- o N2 AU R 70 5 A 5 . BRI IEOK A = B 2 AR s AE T e, Atk
VR JE RS 8 2 P B 3 P AR A SR e — 2 A AU AN e

W2 22 WE 7 L660 FY B o 2% 20 R0 ) A MLV A R DU, 2 24002 SC 55 N R J v A K DA
Frig, (67K B2 AN T EE U AR 2R AT PR A HE AN E P . R M BE AL B
YERY AN B E P 2R T VR U 0 A 4% 20 R UG LA AF A B9 R TR ME . SR AR fn
. At FURIAE 5 A IRIT IO . 7E BB R AMBROCHIE T R AE 5 HA BUE BM
IRE . 080 HIXA A TR, SEAE I 22 AN AR AL FE 5 BT R 7 C690 38 75 A BR A I P &
IR VR B A 0 S A PR A SRR OF Y 7 — S I s 2R T T LA E T R LA €70
I A A2 B R AR SE A 290 i B RLIN 2 1 G A% 20 A R ML, TR 36 ALAR A% 20 ik e
WORT LA 2 78 5 0 B B DA Bk

I 3 2 B v A AN E L R B R 2 DU R T % ) L D) g%y L g X 0 A DU A B
175 B30 LI AS B 5 o C70 BT AR BRI st R I Y F Y T B RO ER 2 B R A
BER L T LA D SE T, FEA5 R L2 ML U A4 7 A P 38 A Al . 72

623 LR 4 i 75 ke o [ B 25 e A A7 R S ) i 1) 28 41 I 2 i 1) 25 1 — ik 552 B £ AT LG K 18 R R
2w 1A B EE B {5 . Frederic L. Kirgis, supra note 52, pp. 146—151.

0633 KON, WA EE AR A T WP HL A A ) M [ PR i . ”See Bin Cheng, supra note 55, p. 249; ¥k
R 5 Z X W A, Oscar Schachter, International Law in Theory and Practice , Martinus Nijhoff, 1991, p.
88.

(641 5 DLAE AR A5 UL 09 06 1 23 480 11 B ik 19 T 1G5 VE 4% 1) 585 — e 4t (b 9 SO0 L BB B K 42 3¢
F, A/CNL4/663 5 LK 56T~ 151 [l B ik 1 3000 19 5% Rl 7 (P 3 SR W A/ CNLA/672, 25— IR & 10 5
AR VE RE R H S 5 PRk Y R AR AR

0651 32 %L Ny B T P 18 B e ol A2 455 ) JIS 26 JE 18 A AR il B 5 4% 2K 0 o > 154 (] s 12
FLIU 18 A AR AL S BRSO A B IR S8R — S AE — i [ PR A TR U R A& B T AR L7, Tbid., para.
12,11, Scope and outcome of the topic, A/ CN.4/672.

0661 BTy — AU SR MR A E— 2B 1%, Ay, ERFAAR —BA T8 R 2D X — 1T B
7. Philip Allot, “The Concept of International Law”, European Journal of International Law, Vol. 10,
1999, p. 43.

(671 James Crawford, supra note 12, p. 513.

(681 lain Scobbie, supra note 20, p. 69.

(693 See H.L.A. Hart, The Concept of Law (2nd Edition) , Oxford: Oxford University Press, 1994, p.
128.

€703 &G 1 100 B0H JE it [ R vk 0 0 1 R T Al [ 28 0 I B ks B AR M e . MR B L R
HUA RN T B i 00 A X 86 7 2 A e 10 B 3 B A LI 43 G T A5 i VR

(713 Martti Koskenniemi, supra note 34, p. 47.

(723 Martti Koskenniemi, supra note 34, p. 47.
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] P 32 52 B 9 AN Z SRR B 1) 1 o T Pk B 7 R 7 — S R e T LA D) By X
HUINF 7 3%  JF DLEIT 45 17 3RO A At ok [ 7 pl oK -F 9 B2 04T R UR R 2 15 1 e [ B
IE7BIURR A X — UROR 58 A7 45 05 Bt 09 8 3 18 )t BT R A AR 28 50, SO I A
i O AR P RURFE IR — G b B D TR JE R il B 1948 ARAE IR KRR 2y R 4 [ PRk
Bt [F) AR AR S 2 29 ST NGE 7 1 H Y A E 28 AT Ol 4 2 [ AR BRI T A S KR AT
(9 55 M98 A AN B LR S FTOSCTE BB S R R R L) R IR R R S R R
5 A 4 24 [ AR HH B 1 A LS A K BT B9 55, DA BGEUR BTG EEIAE 9 55 .

Sebr b XA GRAFIEBEN] T H 895 H 8] X 7 ROLEE R TR AR S A
388 3 FCARIR T SR B T7 £ b A A L BT T 1% 3 1 Rk e BROR A A T 12k B HUJE R BRI
B EABREL M, 0 R E PRk be . . 2o fE 8, 1 Be A JR AR T — SRR A IR
SR H B FF LU B TR A TR B R Bt 19 H /9 2 — CE R IR IE B 4 1% [ sz B s 1k
Bl . e PORVFIER”— S, S0 TAE IR KR 22 2 [RRE A7 AR H A8 2Z 18] 1 X 57, ¥ Bé 52 ) &
T ARERBEShPE TR T AR H /Y,

WAL S R E T — AR S RS R AR . KRR
HLIN A Byt S 37 F R BT S0 S B A A TR A AR L sk 4 PR TR R i = A S I HE
. PRIt B A L B AT R Z AL

PN 275G T [ Bk F B0 B %) S-S BOR 1] B 32 AN B 8 PR B9 20 B ok BT BT I TR OKR B —
AT EL AR BRIV ik 9 H R AR 2 B B R AY I Bk Ay 5 TR H B9, [ Bk a9 B B9 7E T
Prik BB, L6 LA B, TEIE R R AR F A S R SR I i [ PR v B B R R
{ELAR A 33X Ao P o UV 235 T I Bk v e AL OGBS B A, 770 IO E I 2 M 1] T R R L A 5 9 A
T B A B ) T B L B OR R RS ol 1 A R T I 5 ) RS AN LN it L i M R
R R EPRER L H B9, 78 B oK AR R S i . M = A A b ST —

(73] Supra note 41, p. 270.

(741 AABERH P B — 44 5 - EBRE L AAL IR T A AT S o T I b 4 00 S5 04 T Sy 7 33K ) 1% 146 B
T 2M A E BR R 3, Judgment of the International Military Tribunal, Trial of the Major War Criminals,
1947,0f ficial Documents,Vol. 1, p. 223.

(750 AT [ B 52 4 4% 5 B 52 R0 S AR A5 5% 00 B KOR) [ PR ik 22 R B ALY » BTS2 (Ago) o R 2 24 R B 5E 4k
24 [ B A0 FB 1 A H 4%, see J. H. H. Weiler, A. Cassese & M. Spinedi (eds.) , International Crimes of State
Walter de Gruyter & Co.,1988, p. 215. % K| EPriEF R K EH AN, Z AL H BB 204 A0 8
It 7k A VE S P BEAL , see A, Cassese, “On the Use of Criminal Law Notions In Determining State Re-
sponsibility for Genocide” ., Journal of International Criminal Justice ,Vol. 5,No. 5,2007, pp. 875—887.

(761 Martti Koskenniemi, supra note 34, p.53.

(771 See Hans J. Morgenthau, “Positivism, Functionalism,and International Law” , American Jowrnal of
International Law ,Vol. 34,No. 2,1940, pp. 260— 284 ; Bin Cheng, “On the Nature and Sources of Internation-
al Law”,in Bin Cheng (ed.) , International Law : Teaching and Practice ,London: Stevens & Sons Ltd,1982,
pp. 209—212.

(783 Myres McDougal, International Law, Power and Policy: A Contem porary Conception, The
Hague: Recueil des Cours.Vol. 82,1953, pp. 137—259.
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o BRSO I A R S SR B R s OISR T 2 A RS . (800 [E PRk
H Yk — [m] R, B e 3 1 A TR) B8 2 18] B 5 [m] , SR B 1 AN Tl B8 (1 A K P e B B T 8 %
X 38 A HIK T 1 BB,

] R 32 B A 2 MR TR 2 R B AT A e 7 B RIRE AN RE P L & B . 5O BE 15 24 48
TR AR O R A P A AN — R AR A W ), TR it
FIE 2F T e SO R RIS SR IR — 257, S B R R A 1 7 i ] B 25 ) 4 & (Role 5%
Use) . FFTIH B9S2 32 S 1) B A H 2, 0520 DA, of Tt 30 ke 2 e U3 o 1 B v AR 2 I kg B
b RN S T AL, T A8 o 22 /0 R B TR R [0 B 32 DR D 8 1) R A AR b Aty I B 3 Y
A [ Bk A ORI AR 8 TR R B TR AR A U R R AU TR Y
W —— RBHFE XS 2 AR [ R AT A H (Work) [ BRiE st /E T (Matter) , (83 H 5 ]
PAZRIR A A H AE L 25 iR P A 28, SC B LU e 2 A7 g P Ik e AR B Rk E L e
B BRI LE A R TR O T R B 25 AR FUAG AR U LG R T — B A R U E L A B ) R e R
TR I 0] b 5 5 LR 0 Joot [ i 2L AR A TR X SR A T 2 i — U0 [ B vk AL,

5 e AE 45 gl = R FL L) 487 (Disenchanted) — 1], Al ABL-F J& 76 18 [ Br ik A A
2 P 0 3 2 W0 SR A, R SR TR SR e ) [ e v S H 2

= RARTRE S EPRE R AR

e TE 5 AR AR R e T E PRI HE AR, WK T S R K Z (8 B —
AR ZE X JE MR E AR T SCH AT B, A BT O vk A Rl A A B RE L
AT E N B 4 ek E PR MRS . 7R AT T, i B IE , BRE R R 5 SR
S5 s R O Ll AR B IR SR LM R L R R B B e AN, BB kA
TERERE " (B ) 2 7k A e (s AO B 28 T 23k 7 185

F—F R BEAREAZPHE . CR7HRAR M EOR, RS, — R B AR, AR
— PP, JEEER A T 25 BRI EL AR HR L T L 508 RN Al R 9 S el ], ZEAR L
KA AZ2 7 ik AR TRA S AR L 1 2R T ak siiRoR L A DU i 25
VR ER— DRSS RIFIE R, MRAE A IR A AT RE IR BIROR . 8 A AT U0 Ok
L IRl AN IR

EAT- A0 BK B TE R RE AL HE BEAR IE B SE AR —HKE . i TR RERTT LIS H AERY —Ff

(791 lain Scobbie, supra note 20, p. 60.

(800 Fhr b, H T H PRk ny B A REMEDT WA B S eI, S LA Ry
(8113 David Kennedy, supra note 1, p. 167.

(821 David Kennedy, supra note 1, pp. 219—220,267,272.

£83) David Kennedy, supra note 1, Chapter 5.

(841 David Kennedy, supra note 1, pp. 111,138.

(851 David Kennedy, supra note 1, pp. 108,179.
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FEI P, BOF K B L R Ao S F 7 IR X R 3G A, B Je R P B LR A AR T Y IE
RO 3 o — AR B AR A ) S TR R

R EERER” LA e R IR EE A — ARSI AR H s - B AT E MG
FGEBEARME“RET " Z B DM . X — G HE I (19 0 SO i 2 SRR B . IR LB A
B XEHE . W e d B TR R R UG B S T 3 38 1 T RE L 23 5 L E — 2
%o WA BB AT LIS P B R, — BRI RN, R R

w7,

R TAT a2t » 56T 3 SCRE 1) S BC B AR FLB H Il LE BE ) — MR FRE I EE 287, X AR 32 T
BT IR OR B9 R0 D A 8, — A7 BE 0 B H I RT L7 A 2 U B N X — g, ORI — 341
BEY, O XFIE AU TR AN E M i Bl B R B K P R, AR &
DRTE S

JUAFE T, B 58 1 A S 45 i B AR A5 I D Rl AL RABDR A8 . A3 ATR] o) 7 iy (R 5 D 28
B FEAUEI 7 A e R X AT SO ] e R T A NBOILE 7 b S R
XEAA ., IBEA A7 ANER ST T . At 50 524 A L A B e AR B
)L, R Sy 25 o % 8 S 7 o T el B R B3 B2 R 57 37 o XA T AR /R B AT A8 % [ P ik b — 2
RIERARTRIE , 0889 1999 AL L9 SZ KEpg Ik B 2 e o 56 [ [ Pk o 2 R it S 28 A7 ikt 5
BEAHR I 26 W 1Y & 44 [ PRk o o BRI ARATTX JE 20 9 A7 Bl g2 75 3 S A 1k £ A s 0 Ak 5
Yy o5, SER — %, MV WLt — 2, B SR AN AR ], 0890 AR 8 (b Al Xy 3 — 2 AR B ik Y 2k
A BRATIE I L %V Ty U SE [ 2 A T 1 3K R — AT LI BR8P S A A
PRI HIERE P RO R LR AT AR L . 5L 29I AT S @ VI G RY 2 BH R IR M S RS, 2008
AF L E PRk BE 2 B T OC TR R IR I 3G O ST TS AL R AT E PR B A
TE % 58 0 S T A I AL L RIAR e 7 [ 2 401 1 52 8 5 RO A Dl 22 [0) 32 % 01 A4 ) B 32 e TR
FCAR) 246 T T 0 2 die 2048 HH — AN AT R R P L . 00 B 2SR K e I AR I —
RS RAERFR IR B [E 58 ROl ABAN A 1V 2 [ FAE 4 1 2 Bk EHE L Al
7 1 45

(861 David Kennedy, supra note 1, Chapter 4.

(871 Martti Koskeniemi, supra note 7, p. 569.

(881 ZRAHL AL TN TR [ B ik B A J U0 7%y B 44, O L 0 B b SRR DR T 7 ke 3% 36 3 88 Ji 0 11 35
JAXT &, B CE BRI ), OB MU AL 1985 M, 45 15 BT, it 0 i 2 DA TR B ] B ok ) A R
PE. FEEER, EFREAISAC 2R 2 28 1 B A B0, T 32 2 4R vh T BR ik 0 S0 AN SRR R . See
Martti Koskenniemi, supra note 7, pp. 598—600.

(891 ZYHitTiE % F A Louis Henkin, Ruth Wedgwood, Jonathan 1. Charney, Christine M. Chinkin,
Richard Falk, Thomas Franck,Michael Reisman. See“Editorial Comments: NATO’s Kosovo Intervention”,
American Journal of International Law,Vol. 93,No. 4,1999, pp. 824—862.

0903 Accordance with International Law of the Unilateral Declaration of Independence in Respect of
Kosovo , Advisory Opinion,1.C.]. Reports, 2010, p. 403.
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5, Z Bk mi e s, PATEEF IR L v It S ARH, BR T K R R
3 ) B SO AR A 5 SO SO T 30 22 25 220l T . R B E R AR IR
NPT R, Tr i b A IR) i LA A b A e B IE AL IR R A A A . TR SO
bR TINS5 g i ek . KRR TR B R 4 A M E PR IE A A A ST .

TR A A A IR ) — A A PRk, T [ PRk R e R AT AT, e
WIRHF R REZ 24 K5 e Bk W 2 A A T e 2 — s IR Ay T Wi T
W B g5 R A A7 W R GR X g R i IR 2 R X A5 R RO TR
MY 28 TT IR 7 5 il Sy 7 i 25 & R ot — MR A R T AR A S LB UV E
I A S 4% b R g . C90 B3 B IR AT R MR R TE A AT 4 . SRORILSR . LA 2
PRV e T Br GEAR YFIE R TE 2 3, i 28 P58 18 Bk 10 45 7, i 3X T8 56 WUJ7 18 AiF 1Y 7K
Vo AT PR E A R R ] Bk B A SR IRAT b PR R

0913 X2 5 P AR AR iy 1) — ), R UL e X i A B AR AR B A L. See David Kennedy, supra
note 1, pp. 9—13,159—167,176,194,221,226.

923 Martti Koskenniemi, supra note 51, p. 729.

933 David Kennedy, supra note 1, p. 176.

(941 David Kennedy, supra note 1, p. 188.
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R D9 B0 R 2 R A B0, A5 DU e 26 T AL X R . B, R B T HEBA 5 o
XA A RO B 2R B AT RE AL — AR RE ] B0k e . BJa s RO L EOR S 1 AR B
B AR, AR TR AR R A B R AR e — T A S AU A IR — IR
TRE 0] W 22 b B R L B 0 e A SUEAS B (B R R A AR R E BN E L
BUR RE 18] 7 A — e AR T LU 7 0 75 BE  AN X

[N INRFNLE S e S D -

FATT B IR i = Ff [ B ik BOE AR B ALE H R AR R F B AL A A W B e, Bl
L FARR SRR I E R T IRA R E P, MBS E TN E TR
BURRE 1] 5 1 Sk, AR s W 0 AT B s 2 5 E T R 2R AT e B N A .
KR S HHEE AT NE” ARG AN AR R ZUE J T [E bR 55 B9k aT, fd
TR HE R AR WA I AR R AR A A T SRR R S BUR E

0953 John Austin, The Province of Jurisprudence Determined (Cambridge Texts in the History of Po-
litical Thought) , Cambridge: Cambridge University Press, 1995, pp. 121 — 126,137 — 144; ¥ AR (¥) &
W BUTYT QR AR D) ) R, o B R AR AL 2002 AR AR

[96) See Hart, supra note 69,Chapter 10.

O7) BUZTE KA IR B R, AR SR A B, B i — K SO B B R 1 5 R R
s ZIGEIFT HPREER BN T EPRENE AL F X 2EJK . See Hans J. Morgenthau, “Positivism , Functional-
ism,and International Law”,American Journal of International Law,Vol. 34,No. 2,1940, pp. 260—284,3iX
PRI E TR FR O EEAR R Y B Rk RIS Z 45 1E 7, Martti Koskenniemi, “ The Fate of International
Law:Between Technique and Politics” s Modern Law Review ,Vol. 70,No. 1,2007, p. 20. 57 45 IR 48 M B K K
R P 28 T 0 TR o st Al S SR L B B R 4 2R 2 T H AR ok N 9 S AE [l BR i . See Hersch Lauterpacht, “The

Grotian Tradition of International Law”, British Yearbook of International Law,Vol. 23,1946, pp. 1—53.
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19 4 oK, S [ bR i R X B AR 2 i A PR R B0k BT I 5 Oh 58 52 B WA A S T LA
UEBTAY A G S2IE 3 SCRYBR 0L 5 1M BP9 [ AR B BN AT R, B 3T A S e & . PRk A
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WE RS s T E PRk R e . TR i HR S 2 fF SRR B E R R . B
B —H) &

Sem SEH 2R EE S X TR A 0 R I, DL E TR K U . Rk
B EPREARE TR, U0 BT 3L 5 iR A 2R B A BE 8 % 4 [ PRk 52 55 R
FEEAC S ERESS RAT . BREANRET A T EE R H AN, X 2B
WHSBIRAE T 22T KR EME— ik F 2 B PRk g,

FEPRER & IE2X B, Tl E PRl SN A a0 & 1 [ PRk A JE 18 HSr 3 e
TRy St 2 vk 5 0, bRk th F R H S BOR al Bk iy T B 2B A A AL RE S .
SR 2 5 B TR . X AT A B PRk R PRk A T

B F) ok B3RS AR TR A S BURGE ] i — SR SR T RAE O S R — Bk
B EBRER G FH R HIORE RN C X B R EBRER, B2 8 CEEE =R IE RN
5 U8 W I o 2 A A g T, LR 3 — DR R 106 BT [ B v (R 45 A ok A2 TS 3 R T BUIR
SRR YFRIRE R . AT E N Ll 1 TE F R UE Mk ny e i B Ak 1 i R DA
Lol 5 488 lb B Sl B s T E e R 2 AN IE R E L s i B SR RSN Rl

0981 FUBEHEARE R HTE FoRIMIA X — SN B 8 m IR AR B M, BN, SEAE AW Lea
lata KFRIATAH I EE, HEHE 3% TR X — g EE R kR, EAER RN EE(Law in
Action, Real Law.or True Law) .l lex lata N—E IS ATIEHE .

0993 (SE) PR « %% WSt . 7 BH [ By ik s ), s /N33, PR A 1B RRAE 2011 4R L. 585 183—184 T,

(1000 Martti Koskenniemi, supra note 7, p. 12.
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(R BRI B A7 AE ) [) B A A R 88 PEAL B F L 228 A o HA N BOR AR AFALI R i A .
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BR A B R e i o i (B8 IR AR 2 2 ) o 1O B A 2% 24 i W A 3 B 1 55 o R A A T L DL
T PRIEIE SO0 55 7 1Y A

XA — T RS H R 50 &2 B SCE &6l A g Ak,
IH AR IR AR O R i A A7 SR O W AT R O R ) T 58 R
XA R (2R W A ) o 1000 Sy A i AR X T AT 7 K T R A 1] B — R A G
REFIE 1968 4FA7 — MY ARG FA), BR 4 A E o A ML, AEERK
R T Y B S5 LRGE S A TR PN A I ) 2 R 2 A9 DS i B A B 55 . TG A [
FORM T AR WA A% I 55— R I 55 I R v 4 52 [ PR T BEALA A9 B . AR, A%

(100 See Rosalyn Higgins, Problems and Process : International Law and How We Use It ,Oxford: Ox-
ford University Press,1994.

(1022 Martti Koskenniemi, supra note 34, pp. 52—53.

(103 Martti Koskenniemi, supra note 34, p. 48.

(1041 Martti Koskenniemi, supra note 34, pp. 52—53.

(105) The Treaty on Prohibition of Nuclear Weapons ( TPNW) ((Z5 [F B 28 5200 ,2017 7 H 7 HiA
G E R siEd,

(106 UL 4 HAS W AT P I B A P57 B, Joint Statement by the Forerfgn Ministers of China,
France, Russian Federation, UK,and US on the Fiftith Anniversary of the Treaty on Non-Proliferation of Nu-
clear Weapons,29 October 2018. http://www.mid.ru/en/foreign_policy/international_safety/regprla/-/asset_
publisher/ YCxLFJnKuD1W/content/id/3384609 (Last visited on April 27,2020); f E & EH K2 Hr L FH
EEAME TCRY MR & A ) B G 7 1], 2020 4£ 3 A 10 H . https://www. [mpre. gov. cn/web/ ziliao_
674904/1179_674909/t1754128.shtml, i J5 Ui F) H #1:2020 4£ 4 JJ 27 H .
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[7] Jem F14 3 [ (AL 0 4 0, ofe ¢ 1 0L b R B g Al 1 S, TP

HIEMTE B iR Tk U — R . Al A R ik AP SR8 K B X T+ 41 3R

(1070 55— B 1)U s 28 2% 4% 24 ) (Strategic Arms Reduction Treaty, & #% START D, 7F 25 J5 =2 ] 4%
5. T 19914F 7 A 31 HER ABUHE 154, BT 5 MR IRIEARA . R M AR 2 MR, ZFA1E 1992
AE5 A 23 HEESME B, (A B 08 5 s BT 5 2t 4 S 8 Ak R 7 T A A5 T BN SR A T A
BOEA Y. 1994 4F 12 A 5 H 5 A~ 24 [ A6 A7 3k 30 22 et e 13 5 . i Pp R AR 2. 1) 2001 4R R A A
BT S U, SRR AR B T I AR TE B O A2 g Y 20 804

08 £k iS5 E ik KA )2 12 # T 2 (Multiple Independently Re-entry Vehicle, faj 8 MIRV) && — Fif £,
T2 AT BRI EAS ] H AR & . MIRV (L Bk 7 2 i ik # 5k, #lan, i T MIRV 19
LB 20 el bR ), S W A ISR R E &N T 3000 BCRA Ak

Clog 1968 4F A 2 BE AT Ui M B Z | T L S0r 30 LA €0 57 L 390 6 (3 6 7 1985 4F 12 A 12 HMACK A P i
Z20), T 1993 4F 3 4 12 B E Al i B H 5 S m . 2003 48 1 10 B RCE AR B I TR AR 4 H
10 HIEZGER H) I A S AE IR R A R R R AL R A 20 £ . O3 — J7 T AR 4R S0 4 R R BE [ R BT F 5
At (Stockholm International Peace Research Institute, fij & SPIR1) 2019 4F4F % fr 7/x $0 95 . & 2019 4E 47, £ .
R M S b B BTN DL A B R ) B 9 A B AT R A 2y 13865 MU AR i 3750 I
HE TAESGET BN . 3T 2000 BUAb T BE 45 i % /R IR . Stockholm International Peace Research, STPRI
Yearbook 2019 : Armaments , Disarmament and International Security s summary, Oxford University Press,
2019, p. 10.

(10 Legality of the Threat or Use of Nuclear Wea pons , Advisory Opinion, 1. C. J. Reports, 1996, pp.
252—253, para. 67.

(110 Martti Koskenniemi, supra note 34, p. 45.
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(112 David Kennedy. supra note 1, Chapter 6.

(113 Martti Koskenniemi, supra note 34, pp. 48—50.

(1149 Martti Koskenniemi, supra note 7, p. 589;David Kennedy, supra note 1, pp. 110, 136—137.

(115 See Benedict Anderson, Imagined Communities :Re flections on the Origin and Spread of Nation-
alism ,London: Verso,1983; 5 WL () A JE i st 4 » L2 PR - CHG L7 f . IR 32 LR IR 5 #A ) =
BN, Bl AR AL 2016 4200,

(116 David Kennedy, supra note 1, p. 223.

o YR WETE7 .

i YRk WLATEC7) .48 17 —19 BT,

(119 See Hart, supra note 69, % WLIAHE 5 & #AY%HES . H.L.A. Hart, “Positivism and the Separation of
Law and Morals”, Harvard Law Review ,Vol. 71,1958, p. 607;L. L. Fuller, “Positivism and Fidelity to Law:
A Reply to Professor Hart”, Harvard Law Review,Vol. 71,1958, p. 630.
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(20 PR, WHTHECL7),.58 4—5 T ;see also David Kennedy., supra note 1, pp. 229—231.
(120 David Kennedy, supra note 1, pp. 222—223.

(1220 David Kennedy, supra note 1, p. 224,

(1231 David Kennedy, supra note 1, p. 226.

(1240 Martti Koskenniemi, supra note 34, p. 44.

(125 Martti Koskenniemi, supra note 34, p. 44.

(1260 David Kennedy, supra note 1, pp. 223—225,252—255.
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Abstract : The article draws its inspiration from David Kennedy’s A World of Struggle and reflects on
the basic tenets and methods of critical international law. By comparing critical international law with
positive international law and policy-oriented jurisprudence, the article aims to generate among Chinese
international lawyers thorough reflections on the nature and function of international law, as well as the
status quo of and future paths for international legal studies in China. International law is deeply inter-
twined with politics and indeterminacy is an inherent feature of international law. In international strug-
gles international law is an instrument deployed for auto-interpretation and self-justification, the outcome
and effectiveness of which largely shaped by power and preferences of the interpreter. As a practical
knowledge, the relevance of international law is translated into one’s capability to utilize it. International
law as both form and language bears practical value to the strong and the weak alike, instrumental to the
co-existence of competing international actors. It is important for Chinese scholars to be open-minded and

intellectually confident to embrace diverse approaches of legal thinking.

Key Words: Critical International Law ; Positive International Law; Policy Oriented Jurisprudence;In-

ternational Law in China
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