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W OE MAMAEREFEXAR EREN I IR A ERAE R EZRERRELT
MAMEHE, EHLHEUE BT AREE FULTHTENRT ERELHEZENEER
B, BpfArRER LN TACE ENEREARNERARAMEL R MR THEE -+ 5
FEREFFNAN—FFAETL., ERENTHIREERRRINA LS HEREFAR
FORZMEREEGEFWARXCR  REE T EFNERNT ot & N, ELERFE®NF
RiEE. BREAVREXEREARE  ERBABELH DI 0HE LRI O ERT &,
TEEREFRAALEREAHRETXEREZAER . ETARYERN L ERMBRERLE
KMAFHERELER FRRTEERENEFRFR.

X®|IA EHRE®L FHEE HHEFE BREX

— A 4

TR B E PR R TR TR AT LR HAR S8 P o — o BRI A R . B MR ik
HEXO HAR S AT LAS B2 A 5 [R) 5 A3 8501k B9 A TR] B0 25 S AR 12 A L DU A B TG 1
25 Hh B A P 52 AZ LI R A O 2 AN SE 1Y (indeterminate) o © 10 8 & PR ik 4

w JERURSF A BRI A .
C1) ZDLERHRAE B 0 R B0 52 PR 5 1R A TT REE” . CBLE 1B A D2013 4R 58 1 3. 48 85— 92 BT, i &
PR R AR 5 AR A A B 0 A7 AE A TR A9 58 5L, 2% AL A R IR 37 3 A 61138 s see Lawrence B. Solum, “On the
Indeterminacy Crisis: Critiquing Critical Dogma,” The University of Chicago Law Review, Vol. 54, No. 2,
1987, pp. 462—503; Jules L. Coleman and Brian Leiter, “Determinacy, Objectivity. and Authority,” Univer-
sity of Pennsylvania Law Review, Vol. 142, No. 2, 1993, pp. 549—637.
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WO E BB BAT 52 ARSI A B IE PRI AL . R TR R E Ik & LR A R S B
VRGNS . SR U AN LA B R R B IR VR N AN RS R 2 A A v LA A
o PR AR T SR BEAT e B X R B R R R AR B e, D2 IR AR S L
i 5 P B8 3 IR Y BRI A G 35 TR E /A E VR B THE 4R S T R
LT R Rl

15 [ A A 050 2 rh A SR A B E P R THE iR T 20 il = AR AR B 82 3 SO AR
TE A U R R A A R S TR R A RIRI R E . L3 F) 20 it
a8t 2=AL AR R AR E M R S IR SR R R R 2 — C40 20 AL
LA AR IR HOAE S VA RO B0 E PR L A A B SRR RN EEIR . T R T
WEAE ST 22 SO AR R R SE IR TE L AR AU I LUR AR RS T U0R. ©00 TEIR A
AN AR 25 0 FURO T I T M Sk B e 1) 1 R BEE L EOIR BNE H 10 17 S B
Fo sl R T AR R T T VR FE R RO A T R R TT . At 2 BOR SR T
TR E VA [ AR LT RGO R RIS B F UM AR AR S b R AE T N A
TEGE— W) ERE . A BRI AT 2 PE A O R ik s A7 o A b B 3 2 201 R A i SOk IR Y
AT &, L6

T ] B 12 AR 3 L2 ok 2 B8 T ] B ks ) AS 5 S P B RE T S R B0 R IR AR Z
Xof Ho A o p T 2 e Al A RSB SR B AR AL 7 B A 0 vk R S N I O e TR R T [ B
LR ey B e T E Nk ARG b E PRk R i S8 BUA T Rk A B E R AR Tk O
FARAA AT R FE ST LI A [ Br RO [ B ik A0 A it e e 2 05 E B WL L P SL
AT SR R R B A i ) T B o G O R B O 3 o ] Bk DX T R B G AR AR A R Y R

23 bR B 7 — i JF AR S 48 [ R B - 12 5 08 32 A 3 B O 1 0 S L DL AR 2 T A R
Beh AT DLW i ab 2L

033 5 ULJA G : o P A AN Ay o P i P — A IRD S 1) 25 487 (R BRI AT I8 )2010 4E4E 6 1,56 27
—38 1L,

Ca 0 (L Ime R B ARG A A 7 AR 4 6 T3 2k Bl M7 438 . See Ronald Dworkin, Tak-
ing Rights Seriously, Cambridge, Massachusetts: Harvard University Press, 1978, pp. 81—130; H. L. A.
Hart, The Concept of Law (Second Edition), Oxford: Clarendon Press, 1994, pp. 124 —154.

(53 See Duncan Kennedy, “Form and Substance in Private Law Adjudication,” Harvard Law Review ,
Vol. 89, No. 8, 1976, pp. 1685—1778; Joseph William Singer, “The Player and the Cards: Nihilism and Le-
gal Theory.” The Yale Law Journal, Vol. 94, No. 1, 1984, pp. 1—70; Duncan Kennedy, A Critique of Ad-
judication : Fin de Siécle, Cambridge, Massachusetts: Harvard University Press, 1997. 83K 4 %f it J % 2%
I8 1|1 )i , see Ronald Dworkin, Law’s Em pire, Cambridge, Massachusetts: The Belknap Press of Harvard U-
niversity Press, 1986, pp. 271—275.

(6] See Ken Kress. “Legal Indeterminacy.” California Law Review, Vol. 77, No. 2, 1989, pp. 283
—337.
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PRI . 2R [ B i AN B A I8 A T B i 55 I B 5% 28 8 D0 ik ™ s DX 00 [ B i 1Y
SF B ST I 25 PR AR A S 2 1 B B

5 TR o 3 B ik B8 A 1 O 6 SO T PRk e Y H W 258 138 22 SC BE Rl L, [ B
L TE S AL DDA IL A 58 . AR AT SOOI RE S L 0 i B 0 0 2R 2 2 A EL O i Y 5 PR 058
PRI 5 A i 55 o RO X S s B R B0 7 5 8T S B aT REAZ B AR 97 B BT AT Y Bk
f . 70 LU Rk b i 1 TR ), O A 7 S BE B E M AN e R SRR BE B
dr i R Mot 2 AVFIBITE A L7 2 A DO AE R R A LU A A (A
Je ) (LA i FRqCE 3 0) B R SE 2 75 4 )00k > 153 9% b B AR BR ) s B ARy — HLP 3 st itk
o T R AR A [ PRk P AN TR AE— B T AR I R A S . TEARR I A Y L [ PR
TE B 2 MR A O — PSR B~ BRI BORA B AL % T RE R AR PR E A E R = R
i B — A~ [ B i A N Ll B BE IS T B AR

B AL [ PRk 2 AE 20 T 28 N\ AR 248 L [ B ik (8 ANl 2 P 1) A0 DAyt 0 o ) %
O RTINS B O PR HEH [ PR ik e A R R B E AR E PR — M iR A
[l R vk 938 B A5 AL JE A1 PR TR o 7232 B8 1 [ Pk D01k B L P i . R B ik B AN
SE VI A7 AE T 1R R 25 24 L1 B 0 AR — B3 (R st U s A AUAAAE T 230 26 29, A7 7E T XU 4%
LY AUFAE T E PR AL WA T RPRZTE L, XS R2 AR Bk ATl kT E RS
Wo FEAd 2 A ] SEAE [ B ik o A T SO A Bk oy B v 8 SO Bk o B =
FEPREITIEFEAFERIREAEAFRE 25 7 HPREAE RN AR0He. 80 BEIE
IR & [ R 125 110 28 A8 AN 0 R P 38 5 AN S P L 0 A W e 5 [ ROl S L, S 3 1P )
B4 LT [E PR ik 2 0 5 B SRR VR AR, 3 57 475 7 R 20 0k Jo v f) 18 4 DE 7 A0 3 R B vk B B
TE LR AT 58 XUMS  F 98 35 [ B ik o ARG T S R TR

LA, o ] ] B ik 2 5 S0 0 7 R A D o ik ) SR AR T P o 08 ] o 325 3 gl o A D =2
i E PRk gl o o [ Pt 2 B0 SERA 7= 1 ARG [ PRk 795 1931 o Az b st . PRk A
B 5 P TR RE A B %) o [ A [ PR V&I 7 S8t b i TARASPER B . 1240 1k B NS R T
B B i A AN E PR B R LRz . C9 0 BRIk A9 AN B S P IE AR RO B 9 5] P ik O BT 9
T ORI B8 PRI AT 0 TR F BT AN B o P B8 Y 2 R 4080, S SIS R B BOIR 28 35 o 1)

L7313 See International Commission on Intervention and State Sovereignty, The Responsibility to Pro-
tect ; Report of the International Commission on Intervention and State Sovereignty, Ottawa: International
Development Research Centre, 2001.

(81 A2 WM R4 T AH5%1T18 , see Cameron A. Miles, “Indeterminacy,” in Jean d” Aspremont and
Sahib Singh Ceds.) s Concepts for International Law: Contributions to Disciplinary Thought , Cheltenham:
Edward Elgar, 2019, pp. 447—458.

C91 FEBIAN , 220G B xf I PRk 09 R 8 P 0 45 7 7 i AL, 2 20y . [ Bk 9 4 o I AR
FH < 0 R B 2 B S 87 (P b k202020 4R 3 301,58 801825 T,
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R I B o AN R A P PR, Ay A O ] B 3 A R P PR [ 2 AR P T
Bk o PRAST FE] B 3 08 AN 5 A I AT, 2 A L [l 7 AN A 7 A o ) o 2 76 BHLAEL 9 B2 el [T R
Xof H ] B 32 S T B A BRSSP, FRATTAT e B O 3 SO Bk if RS L T R R R
Il 2 1) D B0 22 6 RV AL G R AR T 4 [ B 35 3 BHOE [ It A a0 2 AR T i [ B 125 19 5
FHITSE .

T AR E A FE PRI A R B e T A B A

XoF T B ks 19 AN A 5 P A% 0 IR B v 22 AE T T AR LI AN UL AHTE 200 B R A i Gk
AR, AR 20 Th20 = 4R, IR B i 2 0 D i 10 A R [ B 725 A 3R 110 S8 e T, 5 Bl oy
Je [ B ik B e R Pk . 0 [ S R 2 24 95 1 IR 47 (Hersch Lauterpacho) 8 7 32 5K 57 24 3 i3
RRA A 11 B ) 325 135 90 Of gk phe [ o ik 2 1 0 i e, 107 A [ I 482 2 o R B I A i, — 26 1] R i ML
DN PN 25 07 T A7 AE S i 22 1 Cuncertainty) o CH 3 5] 20 e K 2 [ B 125 28042 13 3E R 1l (James
Leslie Brierly) [FIAF£ Ay o [ P ik fie ™ 20 A9 3k [ 2 3 ok A0 BRG AIL ) 19 400 1k . [ s 9 9 Y 1K
Bl , C12OT7 [ P vk 2 T LR 0 b 1 R R B 3 A7 A S s N E P R D o C18) AR A SRR
A0 55 5 UR A R ] P vk B ARAS 1) 85 B A T D B 3 ) - 03 LR g IR [ B 3% 2 F 98 O AT 55
TE T 5 J I B i« 47 R ] B vk X T el B 3 5 O A i

X [ s 125 ) AN W 5 1 ) R A BT LAYR AT I8 1Y 2 Jm S 1 27 2 DU « LK 2R (Hans
Kelsen) . F7E 1939 4, YLK ZR AL IFC 1 PR Bk 21 R 29 ) (9 2% SO 545 A 08 85 5, X — 4> &3
288 AT LUAE WA ] B0 f B, T4 T I BRI B RO AT S AT . O BLR AR AE 1951 A BICER &
Bl VR ) rp it — A B RS T Bk R R O O W E M. fOA D (T ) AR AR W AF TR £ B AT RE
VA i TR, I A P e R DA S A B R P B SR DR E B 0K S I AT 55 R O SRS A A R 3R R
35 LAAR 23 438 B AN o o G100 BILUR AR R T B iR R Dy — A T O B0 Y SR T
PR 2, i P T B ik BR T BR E g 55 DA DR 4 vk e ol 32 9 48 11 o L DU 69 S s S e 1)

(103 See Hersch Lauterpacht, The Function of Law in the International Community , Oxford: Claren-
don Press, 1933, pp. 51—135.

(113 Ibid., p. 70.

(123 See Andrew Clapham. Brierly’s Law of Nations (Seventh Edition), Oxford: Oxford University
Press, 2014, p. 81.

(131 Ibid., p. 87.

(141 See Hans Kelsen, Legal Technique in International Law : A Textual Critique of the League Cov-
enant ,» Geneva: Geneva Research Centre, 1939, pp. 16—18.

(151 See Hans Kelsens The Law of The United Nations, London: Stevens & Sons Limited, 1951,

pp. xili— xvil.
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20 2 A AR T 56 UK E 1) 2 TR A SR A B S SCRIAT R g B A
S R 2 3 7 #EPE I 20 SO [ B i st 0 5 30 0D, A S0 B R B B ) S 81
UK GE 18] 2% YR M TE 75 2% 11 5 ) [ s ok 1 3R] A7 A6 AL JE BSEM PE (normative-ambiguity) B 175 4L »
AR T — A~ E PR L 18 R 4 X6 1) L SCRE Y 3l I F AR S SRR LR Y L C160 FE R
SE ) 2 PRk B [ R v A A0 0 AR M Ay ] B ik A PR e 3R T e 4R AL T 2 ] B R E MY
] I 2 R D) e 28 97 52 hy LA A P 1 L B ik D3

FUIE AT A 5 P A8 Ay [ B i A A BB S 20 28 N AR AR %0 A HE 1 [ B vk 2 . e
R AE - 52 (David Kennedy) 1980 4F 7 ( [ [ Pr 2 4F F)) b % 26 7 By i 4
T TR I BLE ) — 3C, 1 RO G5 G 32 SO A o 43 A [ B v 9 S i 2 P (indeterminacy) , B 781
PR S, e 3 AT B A7 B T 55 [ A I A 5 o 4 S My R A0
R A R AT S 2 PR vk B 5 S B AR A RRAE . TR e R BRIk R
PRGN FFAN TEE e R . e il BE S TR PR AR ) (1987 4E) — 45,18 H
e b B SCAY T 1 L I 2 2 b i PR DA DR D L R L SR = O T A AN PRk AR R L O Xt
FE] o s S 0 R 1 I L ) R A5 0 o AR G TR A RS Ak 10 25 ) 25 22 R R S R R B T R % -
FHIH Je k (Martti Koskenniemi) (€ A 1 BE 31 5 FEF - [ By 2 308 BF 19 25449 ) (1989 4F) —
A5 U8 Z BRI JEOR M8 30, b e 1 2 3 BF 58 1 JE Al L 32 B T 2 R A 3 U
J5 8%, % FE bR v B I8 BESE A 20 AT T R AT 48 H I B 3k 19 18 B 2 26 B M (normativity) 5 B
A (concreteness) Z [AIA AR IR  MAH B HETH M AFIE L F2 . 76 AU & b B e ok 2 3
THCH MG K &% 1575 1E XUAS F AR 3 T, 20 SR A8 T BRI 09 [ B A 2% 40, FE
ST 5 ol B PRk R 2 .

RHUT 5 JE K I O HBESI 2 FE 3 )— 5 2005 45 28 iy ST A2 Hh RCRE TR DA S 5 76 BRI [ B
EFERGIR TR ES X W5 & T 2% 5 A E SRR W 2E AR B, 55—, ERRER
AN P T A T A [ Bk 2 B BT O 3R AR R G IR A 5 42 LR AR I 2 R A 0459 B &
R, C190 25 SR AEE T IS R E A B BRI S A0 A0 BT L R AR T ST 3 0 2 3 T L L R

”

(161 See Myres S. McDougal, “International LLaw, Power, and Policy: A Contemporary Conception,’
Recueil des Cours, Vol. 82, 1953, p. 155.

(171 See David Kennedy, International Legal Structures, Nomos: Baden-Baden, 1987.

(181 See Martti Koskenniemi, From Apology to Utopia: The Structure of International Legal Argu-
ment , Cambridge: Cambridge University Press, 2005.

(191 See Jorg Kammerhofer, Uncertainty in International Law: A Kelsenian Perspective , London:

Routledge, 2011.
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R G IT iR A [ A 0 AR A a1 L v AR R Bk AN B E A C200 Sk 2 i R
WhJe— 2 J7 FARX 5 40 & LOTF i L34+ (semantic struggle) 9 17 22 BOIR i A i
o (21 B = A B v S8 SO g RS = B Bk T i B S 2 R [ Bk B S i E A A
177 P s ey £ SCRIBOAR 2855 # 0 . a0, 55 =1 57 [ PRk 7 127 3% 3244 € (B, S. Chimni)
St [ B i B AN B E PR D o L N R T R R R 2

i % T AR [ PR BB E MR C 48 T O WO 2 B R AR T Y S A PR BUBE . A F
FENERA [ BRI B AN B0 R Ve R RE AR A 1 42 T81 09 it B 161 Bk 1) 465 0 A 8 2 1 TR 5 1 0 E
PEEBEARRE N, P08 —— 2 B T HIE KA. ORI T SN TR A E A A B
WREE . MR IN ISR A [ PR vk A B 5 P 1) R A £ 358 S 50T D = S0 00 5 [l 4t 0 ) o 9 2
FREIFIA, — 8 5 I — 330 18 56 8 5 WU [ B ik 2 B 0 R RER il 7 K 1 i RV 7 [ s
KGR 2Z AR 55T 09 Dy s Ak 25 00 1 B SR PURI X 3 A B Al . AN RS IROR L X 1B AT
Bl B i 2 SR AR X Tl B v A 0 2 e T R ) 9 % A [ sk 2 R T LT R TR A 3
W AMBFIE Tk . X WE S T — M5 IS iR BOA R SO I B D oL B
1 5t [ Prik G FIE By 527

= ANH E M e R Ak e R B

Xt R o 3k AN P (R 2 A R T 18 37 3, RBBORT A 43 S 446 5 R s AR X S 1
PR, 2 R ANER B PR . PRI S B GE 2 (radical indeterminacy) , LA JE i AR 15 8 K AR
2 At ) ] o vk 2 3 RIRE I 57 37 5 DR [ B v R AN B 8 P 2 25 4 P ) 4 X 1) AN R S IR A

(R ERKNERNRTEM

I 2 2 A ] o 32 11 V% 22 445 g A 8 L v 19 AN 2 P DA Sy o 7 118 S W A ok
VT HAGREEE ) R SRR N 25 A B M . S5 TR e R T [ R vk 45 4 S 0 T 1 4R
TR IRA B, T SCH A5 BRI K ) B AR WA

55— B Bk 14 2 LM B R [T B 7k B 2 LY 1) (normative) s DA X5 4l 1 [ R AT L

(201 See Jean d’ Aspremont, Epistemic Forces in International Law: Fundamental Doctrines and
Techniques o f International Legal Argumentation , Cheltenham: Edward Elgar, 2015, pp. 219—222; Andrea

3

Bianchi, “Epistemic Communities.” in Jean d” Aspremont and Sahib Singh (eds.) ., Concepts for International
Law : Contributions to Disciplinary Thought » Cheltenham: Edward Elgar, 2019, pp. 251 —266.

(213 See Ingo Venzke, How Interpretation Makes International Law: On Semantic Changes and
Normative Twists s Oxford: Oxford University Press, 2012.

(22 See B. S. Chimni, International Law and World Order: A Critique of Contem porary Approa-
ches, Cambridge: Cambridge University Press, 2017, p. 334.

(23) ZEIA 4325, see Severin Meier, Indeterminacy of International Law?, Zirich: Sui Generis, 2021,
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JEAF 25, MOZELAR Y Cconerete) s LUK 2R3 a4 HME . 0 R 0% B9 AS JF %o 6 5% 5 8
B % 5% H R SO BE 5 4 I\ JE T [ 50 52 I A e JB 785 O gl e I S ] o 2 A 0 A 4 4
SRR Ve S [ R BOTA AR 5 (H Rk SOAS B S ke B T D) i e R 5 0 4y
JIE B S B RN B FEHE . 240 MIB R ok U, b A A B OR 22 I S M B P & N A R T 0
o 32 AN T [ B S R0 A LA DR I O L S ) o AN Y R A o B [T AT
Ja

5 L bRk BIE R RAFAEE — A IeX S R SR . — AN E R N E R AT
AR 25 R & A O B R M A A SO BT S A — AN R R, AAGE SR (i
K AT TG 1 B Ve B A L X N B X R T ST N R AT A O [ o i
G e 4R 2 N R AR 2 B — A, (250 (H R AT o] — AR T 4R A 5E e R BE Y
E 52 B UORAE A [ Bt 25 R B3 b — AN A 2 DR Ok, B30 5 JE oK B 081 ] s % 38 i 285 4 1Y
BEUEE , (267

55 = B BRI IR R I 7 5 P25 Fei/r 4% O #kis L BREE  B B B ST BE, — 5 URIE L
M, 53— MR BRSO AR 8K . TRk 38 B 45 4 o AT AT — 5 1 [ B 2k S S BB AR 2
G 15 B A I 32 7 (A T AN T3] ) i iy 8 A 1 A B p S R ) S ST A 33X A vk B T ik
A R 2 SRR FRAT A L [ BN B R [ AT Ry B A A Y TE S MR B A L C2T0 CE a  AR S E
R 32 T B 2 7= 1 RO L DA FR S ) 5 FE 35 ) B0 8 [ B vk Rl DA A1) 4 8K 1 (false necessi-
ty) FPRR R O, E28)

S B BR ks 0 A B M T AR SR AN Y TR N FE TR BRI E S AR T EBREEE A
1 32 BUR 2 Ut (liberal doctrine of politics) . ©297 BHUT 5 J& K 5 B 58 98 . [5 PR ik 0 A 00 5 M
AR IR F E B 05 5 AN S e BV 35 T 00 A S T R A AS TR R R I R
P, 030 [ B 3k 14 AT A A G0k MABERAT ) [T B 35 2 10 P9 35 T DA

55, R PR IR 09 B ) 2 A B AE T B B 5 32 SORRS il L 8 48 Sk R Sk A 4 3 B AL
B B 00 280 5 L A A5 ity 25 7 1 1T DAUR I R — AN TR M A RS AR S F B i S B e . B
W8 JE R BF U - B PR 32 02 — AR S50 HE 42 B S 5 1 1) R0 i e A g b A L R O

(24) See Koskenniemi, supra note 18, pp. 17—19.

(251 See Koskenniemi, supra note 18, pp. 67—69.

(26) See Martti Koskenniemi, “What Should International Lawyers Learn from Karl Marx?” Leiden
Journal of International Law, Vol. 17, No. 2, 2004, pp. 229—246.

(271 See Koskenniemi, supra note 18, p. 67.

(283 Koskenniemi, supra note 18, p. 572.

(291 See Koskenniemi, supra note 18, pp. 61—70.

(30] See Koskenniemi, supra note 18, p. 596.
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RIS SN S

SN TR B i B AN E P AR B 3 2 T A R B [ B LA o A ORI [ B vk 2 350) — + A 4F
2 Y IR ST 15 JE KR ] B vk B A B E A 1) R R R AT TSR MR [ BRI B BUIR IR
TE N FEA [ G 5% 1) AL IR 8 B 5 R AR D REAE AR ) (functional regimes) o 254> Z) RE P 44 i
RS TR AN B0 A B0 T f 2 A R AL AL G 15] T T DR SR AL BREA  £52

TERHITH JE R K o [ B ik 19 A 8 2 PR el 32 SCBOGR BRI N AE A9 e P TR k2 19 .
fbEE =y R IR A TE T8 P 7 G A 2 B RO 3 R P A A g By S 5 0
B T B T A N T 330 it gl B0 PR ik B9 A B R A A PR B9 L 2 X Y
FUAS TR FIEY o AT A 782 2 3 AR S o s 1) 22 L JC 06 AR AR b figk e [ Bn 0 8 A 1 7 1k
[

(D)X A EEZ A H  ERAEANE

] sk 48 Xk AN 1 ) B, B 1 KB S AR = A B B ik O vk R A LR
T A JBE 5 A o AN A PR BRVE T Ji BBIT T O 0 L I 2 JBURE A 0 AN R R T e 1) BOI 22 5 2 R
L TE T 2 BRI ST b W AT B

TETT ¥ b o TR Bk 14 4 08 AN 0 5 R A D R M T2 SO o BRI BRI e R T
] s 32 AN A R P 114 98 BT A I 0 ] B vk A5 1 S BRI T A 0T e BB O R UF IR T
IR 2 BT AL LB A T EL T2 S B X R T 5 2 K I S Y Cahistorical) L A S S B
TS AR TE AR B N R 30 15 JE oKt 3t 0 M fige B 3 288 [ o 32 MR 2 RIS X ofe TR R TG A ik e
B a5 SRl L BT JE K IA D [ B ik B9 AN B E MR IR T A 32 SCENR BRI Y
FEIE, AN BT A i 3 SCUR] A BT [ PR 3k BB B A A AR . 560 BT R R B BA R
T g AT ] B 3 AR AR e SRR AR T A i 3 ORI Y

TEAE B PR 35 00 26 0 AN B R R A D O AR . 9 G BB 48 OF 2 B [ B ik
BRI« 5 (Susan Marks) 1A, [ B ik 09 25 09 A 5 52 18 A i 2 — ol g 18 B9 45 9 1
(false contingency) » [ BRy& B 30 1 & ANl i 09, (H 02 78 52 Bk b A1 2 ffy 12 3 o % AR K 1Y

(313 Martti Koskenniemi, “The Politics of International Law,” European Journal of International
Law., Vol. 1, No. 1, 1990, p. 28.

(32) See Martti Koskenniemi, “The Politics of International Law—20 Years Later,” European Journal
of International Law, Vol. 20, No. 1, 2009, p. 9.

(331 See Koskenniemi, supra note 18, pp. 516 —518.

(341 See China Miéville, Between Equal Rights: A Marxist Theory of International Law, Leiden:
Brill, 2005, pp. 53—54, 59.

€353 Ibid., p. 59.

(36) See Miéville, supra note 34, p. 54.
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K AR 25 M 55 . 370 BRgl « K 4 382 /R (China Miéville) 1 -t £ [ £ (19 2 WL, A 8 6 A
HLIUF P BB ke T [ S 8] RS S A, S L PR ik R i A L O AR« B (Ant-
ony Anghie) F1 52 i J& L 8] 137 15¢ . [ PR 325 10 35 480 1 A0 AN A 4k 8 0 ol o U 3 S92 10 ik e
D)5 b R 2 T B R T LS ok Tk 6 0k R DI L BSR H AR R A 2 3 B R R B
B SR WL R RE & B B 3 . X R O A A AN B E R R R T AR A SRR AR B0 5 1)
Liafy 7 By

TE 28 L 20 %) AN 5 P B X 1 BRI A 28 BE A7 e AT & B D7 . — 7 T, BT
T JE K F2 K [ B ik T PN TR 7 5 R T A AN E P TR 0k T o 2 0 AR A R R A RE D i ke
FCpT i B TR, 400 55— 5 T, B 5 JE oK SRR IE A kR O 3 SCL 3 R [ Bk A A
WA AR & s K BRI A AN Y S5 1E A ST R FAE A7 sh & 6, B b R AP L RS
B R A B T A D T Y S SR D A L b S 3R A E Y (self-defeating) o (42

S5 RN E PR Y IR U R IS A SR B 9 R O T A LR DR e 4 X
B € PEAE S R ADE 2023 A 8 S0 RS a9 BEE b — TR B v 0 U AT Ll T 52 4 AH
B R, (ER, — BLBE A B BLRG ] BE o BT 3, [ B ik e R S AN E 2
YR T ARAT HLR B & SC R BH A B P BT, X AR SE P T LK A T R AU G 4
S MR FAUEIA S5 2RI, G R e [ PR i 5 N e P RS T PRk
VB — TS B2 B P . [ P ik 2 o A 2 1k BEAE 1 B2 00 e 1 oy 2 SCHRE P9 0 T
G G EE B 3 SO R E BRAL 2 S54RSS 0 (HJ il TR S B T R Gk
Z E PRk B X AT EVE BB AE KA o O LR BOR R E A LBA BE X Hi AL, iE
A AT RE N AU AT % D AL IE ik, ()

2

(371 See Susan Marks, *False Contingency.,
pp. 1 —21.

(38 See Miéville, supra note 34, p. 151.

(393 Antony Anghie and B. S. Chimni, “Third World Approaches to International LLaw and Individual

Current Legal Problems. Vol. 62, No. 1, 2009,

Responsibility in Internal Conflicts,” Chinese Journal of International Law ., Vol. 2, No. 1, 2003, p. 101.

(40 See Koskenniemi, supra note 18, p. 533.

(411 See Koskenniemi, supra note 18, pp. 533 —561.

(421 See Miéville, supra note 34, pp. 56—57.

(433 2 UL A 27 B RS IR 8043 X6 B4 32E AN 8 52 PE I L 7 , Roberto Mangabeira Unger, What Should Le-
gal Analysis Become?, London: Verso, 1996, p. 121.

(441 (AR . R vk 0 10 A 220 T 2 2 2 ik ) [ B ok 10 A i 1 0 PR 8 o B ke R AR L B i i 29 T
FAM 1 Z Ak [ PR, See Jack L. Goldsmith and Eric A. Posner, The Limits of International Law, Ox-
ford: Oxford University Press, 2005.
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(451 See Kelsen, supra note 14, pp. 16—18.

(461 See Kelsen, supra note 15, pp. xiii— xvii.

(473 See McDougal, supra note 16, p. 155.

(481 See Hart, supra note 4, p. 144.

{491 See Hart, supra note 4, p. 134.

(50) Hart, supra note 4, p. 136.

(513 See Jean d’ Aspremont, Formalism and the Sources of International Law: A Theory of Ascer-

tainment of Legal Rules, Oxford: Oxford University Press, 2011, pp. 140—141.
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(521 See Duncan Kennedy, “Form and Substance in Private Law Adjudication,” supra note 5, p. 1700.

(53] See International Law Commission (ILC) ., “Fragmentation of International Law: Difficulties Ari-
sing from the Diversification and Expansion of International LLaw, Report of the Study Group of the Interna-
tional Law Commission, Finalized by Martti Koskenniemi,” UN Doc A/CN.4/L.682, 13 April 2006,
https: //digitallibrary. un.org/record/574810, last visited on 27 June 2022.

(541 See Vaughan Lowe, International Law , Oxford: Oxford University Press, 2007, p. 76.

(55) See lan Johnstone, “Treaty Interpretation: The Authority of Interpretive Communities.” Michi-
gan Journal of International Law, Vol. 12, No. 2, 1991, pp. 371—419.

(56] See Detlev F. Vagts, “Treaty Interpretation and the New American Ways of Law Reading,” Euro-
pean Journal of International Law, Vol. 4, No. 4, 1993, pp. 472—505.
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(57) See Andrea Bianchi, “Textual Interpretation and (International) Law Reading: The Myth of (in)
Determinacy and the Genealogy of Meaning,” in Pieter H. F. Bekker, Rudolf Dolzer and Michael Waibel
(eds.) s Making Transnational Law Work in the Global Economy : Essays in Honour of Detlev Vagts, Cam-
bridge: Cambridge University Press, 2010, pp. 34—55.

(581 1Ibid., pp. 40—41.

(59) See Bianchi, supra note 57, p. 41.

(601 See Bianchi, supra note 57, p. 50.

(613 See Bianchi, supra note 57, p. 54.

(62) See Bianchi, supra note 20, p. 262.

(63) AT #5082 WIFI% 7.3, see d” Aspremont, supra note 20.

(64) See Ingo Venzke, “Sources in Interpretation Theories: The International Law-Making Process,’

y -
mn

Samantha Besson and Jean d” Aspremont (eds.) s The Oxford Handbook o f the Sources of International Law »
Oxford: Oxford University Press, 2017, p. 418.
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(651 See Michael Waibel, “Interpretive Communities in International LLaw,” in Andrea Bianchi, Daniel
Peat and Matthew Windsor (eds.), Interpretation in International Law, Oxford: Oxford University Press,
2015, pp. 147—165.

(66] See lan Johnstone, “The Power of Interpretive Communities,” in Michael Barnett and Raymond
Duvall (eds.) . Power in Global Governance, Cambridge: Cambridge University Press. 2004, pp. 185—204.

C67) il 4N BL 2 A Ry 4% 1) I I 72 4% % 1) 1] B W) 7 141 45 (international collegiality) 7T LA i il 4] 428 i A< [
N B i B L R R B9 — B8 W . See Vagts, supra note 56, p. 480.

(68 See Venzke, supra note 21, pp. 46—48.

(69) XTI ITIE ,see Thomas S. Kuhn, The Structure of Scientific Revolutions, Chicago: Univer-
sity of Chicago Press, 1962.
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(701 See Martti Koskenniemi. “Histories of International Law: Dealing with Eurocentrism,” Rechtsge-
schichte, Vol. 19, 2011, pp. 152—176.

(71 S W R — W R OC R 5 PR vk AN B] G 29 0 B A R IE 27, Crb DR T IR ) 2021 4R
L8 116—126 T,

(721 See Koskenniemi, supra note 31, p. 5.

(731 See Martti Koskenniemi, The Gentle Civilizer of Nations: The Rise and Fall of International
Law 1870 — 1960, Cambridge: Cambridge University Press, 2001,

(741 See Benedict Kingsbury, “ILegal Positivism as Normative Politics: International Society, Balance of
Power and Lassa Oppenheim’s Positive International Law,” European Journal of International Law . Vol.
13, No. 2, 2002, pp. 401 —436.

” Harvard International

(751 See Nigel Purvis, “Critical Legal Studies in Public International Law,
Law Journal, Vol. 32, No. 1, 1991, pp. 116 —118; Martti Koskenniemi, “The Fate of Public Internation-
al Law: Between Technique and Politics,” Modern Law Review, Vol. 70, No. 1, 2007, pp. 1—30.

(761 Andrew Heywood. Political Theory: An Introduction (Third Edition), New York: Palgrave

Macmillan, 2004, p. 57.
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London: Longman, 1992, p. 4.

(781 See d’ Aspremont, supra note 51; Hugh Thirlway, The Sources of International Law (Second E-
dition) , Oxford: Oxford University Press, 2019.

(793 See L. Oppenheim, “The Science of International Law: Its Task and Method,” The American
Journal of International Law, Vol. 2, No. 2, 1908, pp. 323—324.
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Abstract: With the rise of critical international legal studies, indeterminacy thesis had brought funda-
mental challenges to traditional theories of international rule of law. Structural indeterminacy, linguistic
ambiguities and doctrinal uncertainties all contest the determinacy of international law. An important line
of international legal scholarship during the past two decades has been to understand and overcome the in-
determinacy of international law and to reconstitute the boundaries and legitimacy of international law as
a discipline. Today the issue of indeterminacy is so deeply embedded in international legal studies that it is
opening new research paradigm of international law, reshaping the intellectual landscape and academic
style, and remaking the vocabularies of international law. With the demise of formalism and resurgence
of intersubjectivity, international law is turning to the theory of argumentation. It is necessary for Chi-
nese academia to move beyond the formalistic tradition, search for a new theory of international rule of
law based on the historical experiences and political imaginations of developing countries, and actively en-

gage in interdisciplinary studies of international law.

Key Words: International Rule of Law;Indeterminacy;Critical Legal Studies; Formalism
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