gk vk2%  Peking University Law Journal
Vol.29. No.4(2017)pp.1091—1101

B 45 9 4 2 KR R A5
4711075

i S

W E EERHREHT AR REARE LN AR ANH, T UERR
b 3 3R A R T R DR R R R B R AR R, AR A A AR B E R AR A A R R A
RETHOELR, EAXRF ARG L FH S MM ANE LN A AAEFRIBALAMN
TH FREFRENG RN R GERFFEREZNI R G TR FAE, @A EREA
W H T R A B R, T HREAA AT W R 072 4 4 B 8 SRR A, Bk
ETHREMBZGAXGPFRNETE, HTHEATZZ A R AR TREL 40, —F
A HECICSID A s st IR RN . % —F o W FER AN REXA L ZRALEE
E-QERGE ALY (el VRN

XERE SRk BEREMHR EFREEFR

HPSE AR AT BB SR I s e g . 19 tE AL R 20 28 Y Rk IR 5K G A Ak 52 R 3
A A [ [ RAE S /N A R P E KRR 45 . A OL T SNSRI R A S R O R T
P PRI BEE E MR IR (Nervo) 76 L8 B IR B 4220 /] 87 vl 0 — B UL 1f i 435 1 A 5 41 [
T 38 9 [ 58 S AT A9 Dy s 5 ) 3 M AR I T 9 5 Y B AR R AR A8 TE A RN R B
PAAT il R 37 A A 44 AT ZE 2 T, DA R ok S5 it o 30 ol — [ BOR S e, ©10 Bt L A
[ B i BRI L SRS PRI A 3 2 A B RSB . AR DA BB AR 2 7 R LRI A7 BB AR

* PHRAZIH R AFBEEBE A B, AT Z E AR R4 T 0T H (W H 45 : 14CFX052) B i
{13 See Case Concerning the Barcelona Traction, Light and Power Co. L.td (New Application: 1962)
(Belgium v. Spain) (Second Phase), Judgment of 5 February 1970, Separate Opinion of Judge Padilla Ner-
vo, [1970] ICJ Report, p. 246.
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L2 See Case Concerning the Barcelona Traction, Light and Power Co. Ltd (New Application: 1962)
(Belgium v. Spain) (Second Phase), Judgment of 2 February 1970, [1970] ICJ Report, pp. 44—45.

(33 @ Oscar Chinn, United Kingdom v. Belgium, Judgment, PCIJ Series A/B No 63, ICGJ 313
(PCIJ 1932), 12 December 1934 il Nottebohm s Liechtenstein v. Guatemala » Preliminary Objection (Second
phase), Judgment, [1955] ICJ Rep 4, ICGJ 185 (IC]J 1955), 6 April 1955,
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{43 See Mavrommatis Palestine Concessions (Greece v. Britain), Judgment of 30 August 1924, P. C.
1. J. Series A, No. 2, 1924, p. 12.

(53 See Dolzer and Schreuer, Principles of International Investment Law (2™ edition), Oxford Uni-
versity Press, 2012, p. 232.

(61 See Anglo—Iranian Oil Co. (UK wv. Iran) ., Jurisdiction, Judgment of 22 July 1952, Dissenting O-
pinion of Judge Alvarez, [1952] ICJ Report, p. 130.

070 bR b & AR A0 70 G P i b B R A T ) R T SRR MRS S AR AP I AR . B 1 ) KA
FE A TR L ER R I R AR — R E A S AR A LS WO — E RS RN SR EEER
YA J7 T 7 ek DA B T A0 38 O R I S

{831 See Case Concerning the Barcelona Traction, Light and Power Co. L.td (New Application: 1962)
(Belgium v. Spain) (Second Phase), Judgment of 2 February 1970, IC] Report,1970, paras. 43—47.

{91 See IC], Diallo case (Guinea v. Democratic Republic of Congo), Judgment of 24 May 2007,
[2007] IC] Report, p. 582.
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(10)  See CMS Gas Transmission Com pany v. Republic of Argentina » ICSID Case No. ARB/01/8, A-
ward on Jurisdiction, 17 July 2003, para. 45.

(113 AACICSID A 2058 27 4558 1 5L - 4 24 B X L B RORT o) — 40 249 B AR A 0 24 2 [R) 38 32 A+ ¢
EL ATl R 11 e i AN A5 28 T AN SE AR SR R PR OR L BR AR 2 55 — i 2 [ SR 8 S R B AT 0T A 4 i T AR
HERiE- 27 00

(123 (ICSID 29 )% 25 4.

(133 See John Dugard, “Diplomatic Protection”. in Riidiger Wolfrum ed.., Max Planck Encyclopedia
of Public International Law, Vol.Ill, Oxford University Press, 2012, pp. 114—134.

(14) (AP SRR 7 5%

(15) See Anthea Roberts, “State—to— State Investment Treaty Arbitration: A Hybrid Theory of Inter-
dependent Rights and Shared Interpretative Authority”, 55 Harvard International Law Journal, 30— 52
(2014) ; Ben Juratowitch, “The Relationship Between Diplomatic Protection and Investment Treaties”, 23 IC-
SID Review, 27—33(2008); Clovis J. Trevino, “State—to— State Investment Treaty Arbitration and the In-
terplay with Investor— State Arbitration Under the Same Treaty”, 5 Journal of International Dispute Settle-
ment , 199—233(2014).
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(16) See Chittharanjan F. Amerasinghe, Diplomatic Protection, Oxford University Press, 2008,
p. 340.

173 See Kenneth Vandevelde, United States Investment Treaties: Policy and Practice, Kluwer Law
International, 1992, p. 163.

(181 See Republic of Italy v. Republic of Cuba, Interim Award (Sentence pre liminaire) (Ad Hoc
Arb. Trib. 15 March 2005) (in French), para. 65.

€191 Ibid., paras. 65—67.
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(203 (ICSID AZy)E 26 %,

(213 See UNCTAD, Bilateral Investment Treaties 1905 — 2006: Trends in Investment Rulemaking .
United Nations: New York and Geneva, 2007, p. 108.

(22) See Amerasinghe, supra note 16, p. 319; Juratowitch, supra note 15, p. 14.

(23] International Law Commission, Chapter V Diplomatic Protection, United Nations Yearbook of the

International Law Commission, Vol. 11, Part 2, 1998, p. 44.
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(253 1ICSID, History of the ICSID: Documents Concerning the Origin and the Formulation of the
Convention, Vol. I, Part 1, ICSID, Washington, 1968, p. 432.

(267 Ibrahim Shihata, “Towards a Greater Depoliticization of Investment Disputes: The Role of ICSID
and MIGA”, 1 ICSID Review, 11—12(1986).

(273 See Banro American Resources, Inc. and Société Auriféere du Kivu et du Maniema S.A.R.L. v.
Democratic Republic of the Congo, ICSID Case No. ARB/98/7. Award, 1 September 2000, para. 19.

(281 See Republic of Italy v. Republic of Cuba , Interim Award, Ad Hoc Arbitral Tribunal, 15 March
2005, para. 65.
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Abstract: Under international investment law regime, diplomatic protection is regarded as a "residual
mechanism" to resolve investment disputes. Diplomatic protection could be utilized when investment arbi-
tration or other solutions are not available. Interstate arbitration in investment treaties also provides new
approach for the use of diplomatic protection. However, diplomatic protection sometimes leads to compli-
cations and conflicts where it co— exists with investment arbitration with respect to the same dispute.
The current regime is not sufficient enough to provide a solution. The nature of investment treaty reveals
that the treaty grants substantive rights only to the Contracting Parties. which determines the homogene-
ity of claims arising out of investment arbitration and diplomatic protection. In order to resolve the con-
flicts, a sequencing approach could be adopted by reference to the ICSID Convention, while the diplomat-
ic protection decision made through the interstate arbitration should be respected by the investment arbi-

tration tribunal.

Key Words: Diplomatic Protection;Interstate Arbitration;International Investment Arbitration
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