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$5 52 B R b s PR B 7 SZ TN TR L B TR s i SN IR 2. (EUR L X R UL f
B MWL AN A2 LR S8R AR 05 S L R AR A o bR i L B8 R s (R AR R AR IR A BRI T
YR PR N Ol R A A R L ARU R o DA AT O s A SRS B IS — A A R X el T A A
PRV 94 R R S T K 2 A W R s e TSR Al P S TR L S B B TR VB T R b
U 55 R b e P A5 T M R A e PG B 4748 Al 1 e FASURI 28 A BUIR A ) i 52X 31X 5 R b
FAR AP 2 — T R B SRS B 47 54 1 SR 75 8

(Z)ERH TR 5 AR E R AT

TEBA AR EZ T B bn B P FP SR A ) 68, BIEU30 35 ok JRRIR 2R 25 . 5 I A 7
FIARAL T 2 R AP R s 9 7 it R TR RS SR P, LR DRI R 8 . R BRdk 9 H s 2 DR 0 2

241 S0 2002 4F (e N R e 56 F 17 BB 4w 1S 2 21 2y 52 0 38 FH 3k A 1 Il R0 i 8 ) (% B[ 2002 ]
32 5% 9 4.
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WA E AT LR X

AN B2 B FIVR VA 5 LA SR Bt 4 B 0 P HC 2 55 0 AR IO 75 2 B 5 W i I e . C200 g HL L R
AT DA 50 RS A 09 B B B R ARAL A PR AT R R U A RO R R LR R R AR, 2
SR T 0 M A AE DD S R S sS4

T B TR it R TR P R B Y — R AR B AZ BB DI BE . RO AR TR AL O R T R B AL A
UL’ (the ‘information transmission model’”) " Z AR 20K B bR A& T 15 B T A,

FRIBR R SRS B TR, BRI A EE R Hbr., Bk B h EEME,
BT A e 18 T AR T R AR LA R RRR I B LR B o BE AR s R AR B BOH E i

IAERY 2R ) 808 1 HAE JGE R 7= @ FG B e FEU L BRAP R AR ) L A PR RE RS S P B
A YERE SO = A T e FEUC PR 37 75 A B AR 9% 38 Bl iR S A S AN 8 0 A 7= i B X

5 7 COTE — BT AR AR ACK B TSR VB & B 22— AR By o DR 47 o R R A D030 P ) 4
B, 1 R ) 4R A9 1% S8 5 A S 0 9 TR O HL oW AR US4 Bt Dty b 20038 I 4 1 i
AT 9 Al e 2R . 28 KR (R B AL i A5 2L 05 B RTAR A9 404 T AR B 05 B AT O T 2 iR
7 Aok B AR BOE BRI 5 RIAR BT A A SRIROC R sl Dy LT AR, (290 —4n“PRET-
UL R AR 28 75 87 H D BT U0 - I 75 B IR R AR 09 3531 D) e , 2 4 1B 2 705 44 B 4= 3 A AL B 25 Al
TE B bR IF AN RE S RO T O AR R bm vk 0 S0 1 A R AR B9 1 00 L 0B 2 7 7R A WD B b
A5 P AR [0 4 R s B8 0 O A ] it o P G0 0 8 R s 550 0 26 AL ot L o A )
FIE R RTAR R A 5 S EURE AR KSR g L7 630

AR T (R AR ¥R D5 8 2 Z MLAE , REAE H T TE MW 7 s 19 a0 2002 BE 4% TU31 3 o SR IR B A IR
AT PR3 o AR R R AT R BE AR R . 3 T AU BT R o A R ) R P R R A AR A S

HIEVE SN R I R R P R b T S T T S B R T D R SR N R AR
WA S 77 i R A 5 28 AR s AR SIS A A A 528 A K T I B 1) 2 48 A 435 2 B9 R b A TR0 Rt ok
TR [ AL DR I IS ST s RS 1) 22 FE N R B R R ARAR R 78 R [ 58 A S B R AR D 24 B A9 IR
B BE » AW ASAFAE 5 [ P TE M R AR A PR 50 Rl R PR A o 5 )AL, LA 6 M A v [ 35 PN R A
PR S R R T RT 7 A R o PR Y A U AR L e 0 R b O R R 5 A2 R i e — A
TARERY , BEICAE [ 55 A R0 B R A H ARG o T %0 0L B0 v B 5 N U ROR N BT RS
PR A5 B AL 3 | BT O R I R 2 A5 T RE L T B IR 9 TE W R AR O AR L D RE . 2 T U N e

(251 See Robert G. Bone, “Hunting Goodwill: A History of the Concept of Goodwill in Trademark
Law”, Boston University Law Review, Vol.86, 2006, p.567.

261 Ibid., p.549. BiARfR4 19 H bR 2“3 28 38 PUIR R 58 4 35 (19 B8 J1 7 Park N Fly, Inc. v. Dollar
Park & Fly. Inc., 469 U.S.189.,197—98(1985). b i “ i £ 11 9% 2 e 2 1 it F A% B2 KB (¥, See J. Thom-
as McCarthy, McCarthy on Trademark Law and Unfair Com petition, Clark Boardman Callaghan, 4.Aufl.,
2005, §24, Rdn.6.

(271 See Robert G. Bone, supra note 25, pp.554—556.

(283 See J. Thomas McCarthy, supra note 26.

(291 See Robert G. Bone, supra note 25, p.558.

303 BLAGHECSD,
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I i E bR TS 2 B T R R AR B E AR AR R, AR K e AR s B s L dad TR Ak
] P R A B D R AHE TR I, AR XE RS . T L BE AN A Oy AE B E B A W R AR A,
HEA B BV DUHE e 1 PN R A 3 0 N LR [) E800E B0 R b a8 A AR AR AN T A 400 3 I 1 3 I i s 4%
BE I RE 1 7] B

“HONDAKIT” R b5 22 -85 I P45 L CRITAR D28 57 KRB (OB E T & 5 T BURE
PSR R A 1 B AR T R R X 43 T i R 55 R R A O T RE L AR AU R AR A BT b AR X R AR
TN Ty B (0 BB IR (75— e T 9% 328 0 R il R R AR TRV LIRIN . IR E R E L B bR R AT
SRy (8 U T I 000 2 8 T TG A O A SN ELAS D 3 S R A R R AR AR A, A R bR ik
FAE 1Y 245 5y P ECRWE 1Y — T 45 19 02 R AT 5 20 AR 3 ik 3] Bl R A= AR i o A3 & A2 VR WG 19 1T
P AN LR 528 AR — 7 5 B i B 4 U AR AR s 0 0 S ORI A 1Y S0 E kA 8L
FEAT 5 0 B 7 B AT LR A A AT B 5 52, B0 vE R 0 RN A B 3 S S L (R AR IR D) AL E 1Y
“ o R BARWG " AEAE — Bl $2 . BV RS 5 B bR 9 7 il B b [ 58 A T 37 R AR LU AE v
ES AT b o sm s s o HEY WARFEAE A T b B B N T 3 2 15 45 oy S BURE 7 1 5
filt, BROK 2 5 B IR VA T RETE AR T TR B Z A A B35 I 7 1 Bh i 7L

(Z)EHRNELEAFERSNESBIEFLEER

S AR AT S U0 8 4 3 5 0 O AT IR AR T 5T L 3 TR A AR A T Y
PR, AR Z I LRE % & 4 U0 B R R A AR L PR B A AR R 22 s B I b 0 R 7R
735 2 vf RS [a] AH DG 28 AR o A 45 AH DG 23 AR RE f% 4l DAKE H 5 45 5 19 5 — R LI A& B2 ok , 2 3 IX 4
AN E A P B E R . S AR A R A TR) A 2 — LB R bR N A R Y Al D R At R
M 32 5 H AN T T 0 R il R R A 0 P BN & TR AR PR . TE PR D At , — 28 [ 5800 R bR v
I B v B T B A T ) R AT TR O R S

51 41 o 28 1 S0 497 9 L b R B 5 7 (“use as @ mark” or “trademark use”) 1 iy BR ] B b5
1R LA 3R . FAMG R R A ol P 152 A VP 0T PN 255« A 8 s ) S b 250 T b AR B
R ERMEE R EIRS s B hr b AE @ L # 7 Cused commercially) , 0327 38 & gk
P G 458 1 T AR RIS T 25 5 e ik A R LRI AR B0 5 10 7 AT (“use in the man-
ner of a trademark or tradename”) {4 B A (= B B M 2L R CHL g 5 % AR IE 2 36 40, IF
VEGR S A 132 - “ B AR B 75 B A & JF A B 0 AL B R AR B0 7 5 19 b5 R (designation) 19 %
BRAF], b HEBEAH B H R M _E (in commerce for particular purposes) fiff F #7515 1 £
Ao A TEANAFFZ AR TR LLHE 725 H R i I 55 80 80 /9 75 2T 1) HL A 19) 19 % P (to prospec-
tive customers) B, A A DL P= AR AAT hy " CIRBGE TR VS 727 J% O AR AR o 3 1 5 19 J7
A7 AT 7RSS B LR 4 ) 4 W S T RE A HEAE Sy ROl HE R ot L IR 95 8085 8 Ml 1) 44 PR
07 A AR IR 5 1% 5 VTR HE— 2D R 3] R AR B0 RS A BRI 2 ZEAT ] 1 20
T )& L (the exclusive use of the designation in all circumstances) , 1M & /8 17 i #5 2 GE 19

(313 WRrEc7l,
(323 Milton Handker and Charles Pickett, “Trademarks and Trade Names— An Analysis and Synthesis
17, Columbia Law Review, Vol.30, No.2, pp.168—169.
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WA E R AT s LR E X

L M (the exclusive use for the performance of the functions of a trademark)«-+-: HAb ATE
e N BATIX LL T RE A1 0T AT LU A ZAR R 5 5 bn 50 35 5 19 O 207 2 48 7R ) 2 AR ) Y
I 3L (prospective purchasers) % i3 5 I B 7 b L IR % 564 & b A B % (impression) B i JF
o KEVG ] LU 2 R0 07 ) bR R AS GEAE YRR TR F AT R 0 L
“RLAKHR 1] A 3K DL B AR Ty 2ORE AR S AR U T 0 AT RE 1 L 00 25 S BT Y (substantial)
THUHA 0 ) S 2085 HAAE AR PR 1055 AT BE 1 (a very remote possibility) =AML AT, X LEKE #
9 VLI IR M 2 ¥ i 28 . 990

5 [ CHRIB BT AR vk 2 G ) )5 32 45 (1) () DL 43 2% () FISR 45 254 T b 12 AU 22
S AT ECE IR S5 A L SR L O T SR TE S b AT AR AT S R LR E 4B T
B 8 B W R AR 0 8 T 25 ) 5 BOR W 3 RS 158 3038 00 1 A7 Ry, O Ik ik D)
“EHE W O E el TR B B g s DL IRYE S SRR e (8 A5 R A A R Y
P T S T AT o 9 s I P B B AN R DL AR TR A S A AN R B A R RO S R
FH . F BROZE R DGR E & R A5 - 76 Rl 5 F 7 08— A E 2P R B AR A6 20 5 R A B IR 5%
) 5 B0 43 AR DG IR RIS B 7 o =2 b B DL Oy 5 R IR S5 AR B & L HOF PR A
JE TR kB IR 55 Sk TR Y BT AR (be used as a trademark (or service mark) to identify the source of
the associated goods or services) , I A5 ff FH] (non-trademark uses) AN J& T-2% 1k 2 3, (35

AR A AR 1 R s e Y R 3 SO A 3 o = A AR Ty I 2 9 B A 0 TR (per-
ceivable to consumers) . RIAREE A RTAR A 5 BE A 9 20RO T 9% 4% 58 96 S8 2 B AR 1Y
5 R, 5 DU Ath AT R JC MR DA R ok IR L L, nl RO R A HL A B R H AR, B R
RIAREAGSFR i B4 T 5 78 P Ccertainty) A1 & WL Cobjectivity) B BE B 4% . by 1b i 20 28 20 ok
AR AR SR B 6T - 56 4 19 2 L AICR o AT RN P A AT A 3 R R BR BOUR SR B AN W sk SR G
PRA AR L 38 ] DL o FE G0 B bR BeOt B CAn ) 28 IR 8 T B A 10 J0 bR 28 1 45 IR AL S AT: L
HE R BRAT M A A3 5 R R Ry 0 A A I 5 48 R A Ik 55 1 ol ©560 LR, H R B R
i B IR 45 B OCHK . Ik R AR LA BIH T 9 A ROIR B R AR S R 0 R B IR 55 A B
F, T BE 8 AR B H AR 7R T i 508 IR 55 R IR . RO S T 2 8 B TS R EN R . It
BRI, T8 2% 4 e 08 A 4 2R 37 5 R iR B 5 0 A0 OF 5 4 45 00 7 1 IR 95 Bk AR R SR L N AR
FIRT AR IR B9M5 B . A DU 0 2R 5 G A bR R i B fel T O oA, ©97)

Fig S [ I5C S 12 Bt 1) SR T A {6l ] A0 U FE T 3 b o) AH DG 28 AR 8 23 TR BRAE 28 TF 1Y
737 B2 18 v B R L AN P Y 3 i AT X B TR SR R R AR TR B X LA . 3R E
BRI ] [ 575 BE7E Blue Bell,Inc. v. Farah Mfg. Co ZEH BB T 33X FoUL s - “ B 5% 19 LN A TF
f{) N #4212 (secret, undisclosed internal shipments) — AN B A5 A M K., TN

(33) %8| 4 Margreth Barrett, supra note 20, pp.53—54.

(34) See 15 U.S.C. § 1114(a) ().

(351 FHh—NEERBZWE  EMRZ RN B ESER WP, See Margreth Barrett, supra note
20, pp. 123—125.

(36 See Margreth Barrett, supra note 20, pp.125—132.

(37) See Margreth Barrett, supra note 20, pp.132—133.
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A7 B T B R AL B B 2 1 i T A K R AR ALl AR N B SR, R AR R R
ANVG B8 w) L R A (HRAE S SE A X E FOITE B, RV IRRTE MK
T 52 B 3 AT AR 1 387 XL Y B e B RO S RO 9 i A7 o B s Ab T R R
FH 352 B AR R BB TN TT (“sales” made to the public) B E R 7 B8R bR 2 2
F AR AR SR — T 3 O R S AR DX I R PR A T B, 2 R N R B AT D i
S B A 25 A R S TR DU B AR PR R A e . R R — ] bRk
Bt B 4 Y S PR A TR DL — b R DA — 5 0 A 2 AR B B8y T 4 DL IR R X i R
o B TR it 1 5 27 SOOI BT AT R o T E T B D Y R AR i AR ST R s Y
(P Ry Y s (Y W RSN TR R I B R A WS R AN ) PN R D B S N L /AP IN (3PN P SN Eae
HATHI R bR N BB A, v LR L XA S AR T AL, X AT R IF AR i R 2 e )
‘720” £407

TERK B B b L A S —T00 R A AR UM B4 L B R A i Csign) 0200 A BT A% (to be used
“as a mark”) . (BREEBARAHI)EE 9 X FCRIARTE 2 )5 5 KR HUE T RIAR R AT A Horpr 25K
“TErT Mk F IR % Eli 7 Cuse in relation to products or services) » & 15 4% ViR 1H 52 5 4 iR
Tl 7 o 1 2 IR 55 B AE BT AR Cused as trademark ) . B 5E 5 3 AR R BUbS HE & Y . BTIEAE
T i B MR 55 B AR 0P g e A TR e EE e 55 R RO R SO A B A Y 8 AR AR
W, 420 RRBAVE B 7 — 28 51 R pk rpost 3 40 ey e AR R AR SR AT 0 BB, 9 0 1997 4R 1)
BMW/Deenik %, i Bt B VR AR B bR~ 208 4 4= AR 0B A o B Ry b 48 4 56 5 4738 (1) (2)
TGUA 3 Y Rl e oo B T R br o2 5 T AR SRR TR E 48 A 0 R X 1 XA ECE R
%57, M3) 7E 2000 4E % Holterhoff/Freiesleben ZE 7, R Bk B E — 20 45 - “ R AR 8 246 5 &%
S5 (D TIURE Y At B Ry 5 = AR R R A ok A b S BT 7 Al 1 B A 57 7 i A9 R L UK BT 9 A 3R
FH T 2R A T o v B 65 1) R ol B RE o PR T 78 s A S 48 7 A 87 3 i R IR B AT A
()&, 6B R AR T A N BAS fig 32 9K KR s & AL (Case C—2/00— Holterhoff/Freiesleben) ,
PR B R B 5] R R A XA RN T A AR Rl (“private”and “commercial P use) B 182
DX 1) 4 S B SR < il R O T R A 25 3 R AN FR I, DA SR B R AR TR R AN A & R
z‘éﬁzrl'lo” (443

Trips PRES 16 458 1 Wifd FH 7“7 il A f# 7 Cusing in the course of trade) —ia) , /F

(381 Blue Bell. Inc. v. Farah Mfg. Co.,508 F.2d 1260(5th Cir.1975).

(393 New Eengland Duplicating Co. v. Mendes, 190 F.2d 415,418(1st Cir. 1951).

(403 1—800 Contacts, Inc. v. WhenU.Com, Inc.,414 F.3d 400,409(2d Cir.2005).

(413 See Charles Gielen, Verena von Bomhard, Concise European Trade Mark and Design Law,
Wolters Kluwer, 2011, p.63.

(423 98K, BRI TR A i A SR SRR T8 P T o B0 IR 5 b (EL T S BR At g G A B A B 48 4T 90 B L A
PR BR R D FIG E R AR U o LR B D R AR A4

433 BMW v. Deenik (C]), para.3.8.

(441 See Knaak, Roland and Kur, Annette and von Miihlendahl, Alexander, “The Study on the Func-
tioning of the European Trade Mark System”, Max Planck Institute for Intellectual Property & Com petition
Law Research Paper, No. 12—13, 2012, p.96.
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WA ERAT N LR E X

SR A T AR AOR T TR Y G B Y A EOF R R E R TE I & X, Trips MhE iR BH R DA
N ZARE AT E . #3 Correa N X S W9 & A BTG B <7 LA S FIBR 17, 1t
RO T A ol b B R AR AT S B R 3 S b i £ 7 ©59 JE e i er AT A Al
FAT AT RE S BORE N 2R E L EIRWGE A AT, R AR R IEPUN M 9 6 (non
—source identifying uses) ANJ& T b L2 B #LTE =2 51, L4670

IX B 5] 5N 4% 2 2Z 0t LUORE Rl b B9 8 AR S v b 0 P 8 2 O LS Ol A5 R AT BR €
i SRR B A G, B FEAT 2 TF AR M A B 0% 6 R b ] T30 ORI, R
T[] 717 373 1 A 5 28 AR B AR AR UL 24 48 D0 1 A0 B R A A AT R

(M ZXEFRERNFEMAKXRE

ECRIAREE ) 57 24 (1) (2) Ti7E AR 7Y AR 49 AL SE b O 4 5% B 56 0 3 4 22k 45 ML
FE TH WL 0K L E TR SR 2 2R X A S 7 A AN RS R AR B R A L i R A
200 ) I EL A P B Ok PR SRRV IX R i i BRI . AR UG AR I DB 48 KU
T 8 {5 FH 7 SR figt 132 1 A Ase B 0 el D R0 ke 1A IR R, BIVRE 4N ot L RS AR A P AT R 2k —
B R . JUHE B AR LR bR O T 2 DL 22 7E T 3 b T ) AR O 2 AR R A
2R SR T bR 00 ) BE RN PR BT T D E B . PR B RO 2 A e 4 L R AR B BETE T 3
R Y 500 T o ok R0 T RE L A AN HG S R AR S BRI AR . IR R AR ) S 48
X TR AR B E L AR E T AR I B R R AR OC 2 A PR R ok TR Y
CO R e I TR R AT N 2 TN R ey @A RN SR i B S/A N K S I N
IR A B B R AR A

LIS A RN T R0 5 RN T Z R A A G R R T W AN TORHBEC R AR
Bt 455 A0 23 5 7 48 2 1A 0 T i 4 R 207 i R O B ) R AR O R T g v 3R
PITIT 375 b B AR G2 AR s o 58 AR 5G 28 AR AN ELAT A 1 it ok 508 S 3 flh 3o 2 35 A 0 7 i 1) T
A A1 T 0HG 288 38 s 10 W0 R SC B A9 el T 2 J i T R R N ARG A L B TR AT ZRAE I &
[) £ oA A8 P B B X5 TR AR X O ) JE 2947 Dy s 2R i A ZFE 07 $8 8 E K T 3 2 0 A R A
TF 8T 37 485 D 17 SHG T o R A AL Tl T 1] T 3 1 P TR SR A . T L BR AR A SR A 4 i R
o AVRRIRE O — OB B A T 35 8 T 5 B N 2 B 1 VR — 1R 15 o R O v i s vk L RE A
VO AT D o FAFNE AR LA 1 FORF [ P S0 T 375 30555 Kl 347 o 1 3F a0 I ok
W 7 A 0 R Tt R v s e S b B L S R R B AN 2 T 5 5 S FE N T 2 1) A A R
it T AN SR A A

e N REBETE“ HONDAKIT” B AR £ £ S 1 15 57 ) e v B B U 4= AL R o 3 il 55 347
PR AT RE 426 itk 5 40 O RTRE S AR T S TR VA AR OC 28 Ak, T ELR: R B AR R T U R R
PR A G2 AR o I 24 2 B8 2 5 W RN 77 & (4 T 3% 32 B A% LAAE 32 5 A # B b JH T 1R 3 7

(451 See Carlos M. Correa, Trade Related Aspects of Intellectual Property Rights: A Commentary on
the Trips Agreement , Oxford University Press, 2007, p.186.

(46) See Unno Pires de Carvalho, The Trips Regime of Trademarks and Designs, Wolters Kluwer,
2011, p.349.
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i R R B AH OGN B 5 B AR 36 [ R A H 3R ) i 15, 2 4 T B0 IR 5% A ARHR T Y T 3K R
(prospective purchasers) , EHid BT WEMARANRE T HSLSH NS 55, AW E W2
R 5 I A T AN S MR B R s TR B A o 2 R R RS Ak T O S B A VU R R R A AN EL
A i o AN D T TR o OB TR ) A DG 2 AR 5 A i 5 R A e T A R T8 O o AN TR O T D e
B R 2 N AT SR B BT, S BE IR MG A E TIT S TR VA T RE R . A R Ak S I T i 32 5 B
A TT 46 A7 2 ik o O IR A Ay ) P B0 2 A 007 o B DRD D o 10 PR il 2 T e A v L5 P ) T 3
S50 0 AZAT NP8 T A RN AT iR T AT R R AR T A RO 1 AT A R R X
Z AT E

WAFA N X T A B AT 5 AT g G (w85 8 A7y — 4 #0851 M D 2 S5
PRI R T R A T AT P B R AR A AT O o AR BB AN RN TG AT S AN R A G
BRSO RS A 6] 29 58 18] Z2 46 07 S A BUR B9 AT R AT HE N U AU S B
Bl @ T, T L 7E 2013 AECR bR IR D A i B b L 8 AT OO D 1 BN KL SE VA 5
B VHE T M EECE S B TR A R AR TR R AR L ALY R R T R AR R AT R, 18D
WO AR T 1 RN R WIS 06 I AN AT Hh EVAT O 2 R AR A W 9 47 o . B 48 7 W 3 i
it J5 TR AN [ S8 AT 5 B 5 IR AH DG 28 AR AT BE 4 b 21 7 i b BRI BR L %R A AT BE R 4R OR IR
PONIhRE . RERICTr7E 86 E A G5 0 R AR AL, MRS R br AR Ml dal i J5E 0] 32 85 86 47 A 7E B
BEME MG R MEZ X PR AT NN 2 52 BN T E A PR, A WA E
I TS A B 52

DU | e s JE U R 51 S0 I A7 B AN B 5E PEAS SR

5 T A 02 TR B AL A M s L 95 I 0 LN T ) D PN R A U R 0 AN ) R A (s R R
P AR AR AL, AH JE TR 0k 19 5 S MU A 2% 1t , AT LA A1 1 k) B s A £ R R R AR AR AL . D D 5 437 411
TEVE IR bR YR 2 A 4 A1 H T,

(— ) Hbigite : B AR 1 A AR AU HI B B9 BX TR AT 4R

FARFE A HodE T e a2 B A0 3 X, Hi gk (territoriality) & AR = AL R 5 B LR
P o b 3ol D ) 5 By R A Y — THUA% 0 JEE U (the core principle of territoriality) , (49
PRI — [ 22 A A R s O 3 O AN Sy A HO A [ 8 (B AT AT D AP . 3, 7 3 B A9 g s 2 0 2
AE1E 22 [ A %50 JF AN BE S FLAE B 1042 3 PR A P AR AR AT O . D 7E MR A2 DR, BAR T A7 A
WA IBUTE R R 2 DX AR AR — A A A T . PRt FEFRATT H 23 3G KA 2 ekt b R bR A A
SR DR G R AR AR R 9 P A A A (B A (R 7 i R 2 [ 5 2 B AR . — RT3 7 A T

(483 v [E S0 R 40T A ol i 3 00 BT JELAR 4P 2 51 4 KR A SRR B A Ml X B AR IR AE IE R R A R ) L 3
A N Kk T2 4t - A N T SH R AR 0 R SO L IR MR 2014 AR R 5 263 T,

(49 John Cross, Amy Landers, Michael Mireles, Peter Yu, Global Issues in Intellectual Property
Law, West Academic Publishing, 2010, p.6.
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VAR AT s LR X

P45 T 1 A0 I R0 b B A5 g 90

A SRR VR A . 18 tEd it I iR A S E R B SL 4R 45 T AR R 2 A Y,
PR Tll 7 A EL B 2 )RR 3P SC AR A IR JE A 2 ) o 36 88 5 24 R B R AR b 3l P
X — A H P B AR JF ) (the basic axiom of territoriality)  #H S EHI/E M EEE RN F LIESZ . A4
FEER T — B A= AU 8O B R B F Al 1 5, i FUR i — B B A AR M SN T
7 At b 7 A5 B AR, L) Ml b S IR AT R R A B . 90 G AR R R 9 B e R R R A
547 B Hb B 90 T 3L 7 R ) X (free-trade zones) PR AT ] 55 FH , 5 35 35 o o AL R 1T 3%
T ol i 388 U 2 A AT AT R BE TR AR BT A N A LR A A . ©52) AR A Y R
i FUA FE R AR 5 0 T B AT DA B B AR AT A C93Y

T I 3 T A% 3 R T R A T 9 A R R DA b 3R A DD L D b 3 SRy 61 4
51 4N 38 I C R vR B )5 12 2500 b Aie A IR 450 P 1 B S50 Bl L 0l R AR N R R A E
. PR A FUE 0 AR BRI A 05 A0 I RN B R AR R KT W, > T [ B i Ak
W R I0 T3 Bl AN 2 R T EE AN Bl . R0 R RO Y S0 A R I R ERCRIALALE
A DU ) 55 5 o BRIV 3 Bl i e e B R 2 A SR A 1) 0 O i s SO X At R AN R 1 B
i,

b3 2 B AU RN TR A R AN A B A ) R E LR B S L Ak SL b A
AR A TR A8 00« L — Rt e D 0 e HE e A I R A A b R S AN RA Z ek il . R4
SRR I R T v O R A R B A R B AR AN I R L SR D BE AR B A AE TP B R B X R
J7 < H D B T LA R B P 0 U B R AR AT R A E s A b s R U OA E  RAR A G T
BIAR 7 H LBl PEBE A CIDESPORT A &) (14 B An H A7 M sl v i it 45 7 b [ 9k Be 0 A )
ALY N U NIKE b 09 % A5 6 F AL 445 6 R 48 B A5 V0 ol IS 00 S AN 15 LR AT 5
KA RS B IR AR L FHAC, 59 “HONDAKIT” R bi 22 7557 3 gt 5% I 7 3 Rl R 90 19 3%
SRR, 0950 L, T2k N R AR AR A B G P AT A B SR T HE R R A T S
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Abstract: The use of trademark consists of formal and substantial elements, which can be defined
from dimensions such as form and substance, value and function, subjectivity and objectivity. etc. How-
ever, the substantial theory in trademark legislation is the core. The identification of trademark signs and
the publicity of commercial use shall be necessary for trademark use, and the scope of validity of trade-
mark law shall be the implied precondition. In addition, trademark use and use of trademark signs shall
be distinguished. The determination of trademark infringement in foreign-related OEM shall be based on
trademark use as a coordinate, market activities within the scope of validity of the trademark law as a fac-
tual basis, and take non-trademark use or trademark infringement as a principle and regular basis, trade-
mark use and trademark infringement as exceptions and supplements. so as to form a qualitative pattern
in which principles and exceptions could complement each other and coordinate with each other, and to
properly achieve the balance of interests. The exceptional cases that do not constitute trademark use or
trademark infringement shall return to the legal track of the principle of ratione personae and “effect”
rule, and achieve the clarity of legal standards and the categorization of behavior types in accordance with

facts and values.

Key Words: Trademark Use; Foreign-related OEM; Territoriality of Trademark LLaw; Ratione Per-

sonae; “Effect” Rule
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