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{13 See A. Arthur Schiller, “Trade Secrets and the Roman Law: The Actio Servi Corrupti,” Columbia
Law Review, Vol. 30, No. 6, 1930, p. 837.
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[a] 7, See Office of the United States Trade Representative, “2018 Special 301 Report,” https://ustr. gov/
sites/default/files/files/Press/Reports/2018 % 20Special % 20301, pdf, last visited on 26 October 2023.
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] SC 45 JR T X Bl B A HAT A XF 8% J7 . £299 LA 1868 4F Peabody v. Norfolk %& %4, (3015
] T 5% 5 2 I i 5 v e D 25 A 1) A (P 0 O % T e Bl %85 4R SR 5 S 7 b A I (property)
JUALRAF, 7= B e R 1 () A G 24 ST 7 AR B = AR BT L 3k R TR R I S
TG R 7T 0 7 J 114 R et (L g LS 5 M s 285 A Oy — Fl < I 7= A B HEAE RO — B
BRI ARG, 7E 1917 4F E. 1. Dupont de Nemours Powder Co. v. Masland &, (31
2 ] 10 S e o 1 g DA B SCS5 AR T IO 7 B, DA I 7 LR R i A R e s AR
P 3 T ™ A T R 2 85 SR RN 43 B 0 R 7 T Ml S 4% DR A A i DR AE T 4 X D A DR
%57, W 35 S5 BN TE A& M AR S b Iz 4R 32 . P BEE AR 2 R B 2 A (A
A T 2 R IV e R U A R A 9 R i 1k BE AE 1985 4F Ruckelshaus v. Mon-
santo Co. FHHHIN . BRI AR % 2 3 F LS A ER TR A RM A, 1E %Nk
B ARt 0 — 2R 20K Ml B AR R A 7 A D 7 B R A TR B 2 B Y S R

D7 52 K KT T Rl % DR 4 B I 2 P SRl 8 D) R IR A R S B TR A AR X
AT R e T, 38 R S5 I 7 S I Gt H — ELAERRSE A A i AE AN [ B 2
5 75 T b B 9 ) R R A R oMb A 2 1) R % RN e S R X R e e ) O SR M
0 SR WU B R 2 8 s LA R AR AN T Y R BB A T L e 8 A7 A S A LR A R T 38 5 L 55
(] B BT A ] — el 2L 3 A LA B A0 3 A ) B 4 26 - 3 T S 55 B T vk A B 3 vk AR AP g DA 2%
PE BT B R AT B L W0 7 B8 T 1 A R T B LR A Ry o] AL X N 22 AR R R A AT
PRI T IC 1k i AR 25 3k 7 P DR

SR 5 3 T A AT 3] R0 1 200 AT 6B 2 A4 B 2 1R 7 A a0 7 AR AN s i B 1 B i) = 5
S s UL o T JB5R s ol b 28 A Sy W 7 A R AT ok R ) 3 SR R R A Sy I AR N 2 R
T A R S L R T AR R R B 0 7 AR R B AU (BT A AL . FEAE SR R
WA 7= O AP R — R T W R AR E S B 2 W R ACR] . — R N S Y Z M F TR

(281 ZULEZEPERAE YT RIS 5 B 287 CL AT U B S 01998 4E25 11 1,4

(291 2 W2 I (3 B AR P2 RGE ) B R0 , F03R =R H RRAE 2014 4F R, 55 213 1T,
£303 See Peabody v. Norfolk, 98 Mass. 452 (1868).

(313 See E. 1. Du Pont de Nemours Powder Co. v. Masland, 244 U. S, 100 (1917).
(321 See Ruckelshaus v. Monsanto Co. , 467 U.S. 986 (1984).
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R I HEER A 0 — 5 2R O, B R o R BN A A AR T R 2 BV AT AR A I A £
P, — B TF A BORIMAE & 2 26 1k, 560 DRI, 7 Ml Bk 25 1 W 7 ASCJag kA N e R OR i ks AR IR 1
(4 JT A RS T R U A LA L i A Sy o R AR AR R TR Tk T O (L RE
i fire 8 TR M RS 28 DR A 1 55 = N RUCT 1) () R R 406 [ 24 8 ol B 25 A O = 0 7 A B0 A B A 3
HEA A 1) 380 B0 57 & SR 1] AR S50 24 R WA Sy s i AR B W0 2 A RS B T A
A3 20 W8 77 RS HIE At P 0 T SRR 37 HE o A 10 ¥ BT RIS RE 8% HIR B3R At A X 122 35 52 HE A Y FRL A9 1=
AU T TEHE BT i A9 R =2 A O ST e RN B ) TR A Y s RS =N RS R
R BTG G  WORAF AE 5y 2 A 1 B AR TR RS A N SEBR & A7 B8 W) 01 S8 60 245 8 J s A 35 5 =
AT O o 35 B = N AT LAAS 2 52 90 04 i A A, 35 2 TS B0 R R A 3 P i A 2 X £ L 1Y
{%f)ﬁc £37]

FL b 5 A R R R RS R A 00 B R Al © 7E B ST T AR B T R A gl AR R,
P Ay T ol A 5 O A e B B [ B 2 4 45 24,1994 AR LR G LAL(W T O) (5 52 5 A 56 i 1R
PR E ) CTRIPS) IR BLHE AL E TR 47 Bl B %%, AR 3P 20 A “ Al N & i 2 1 2 T 45 27
(information lawfully within their control), B8IFER“ 5 48 A F1yk AN A o] G855 1k H A5

(33) BUWCGEEBR « PR PIERIE « RRIWECHAE), B0 5, P E BUA K2 0 AT 2014 4F
JiR .55 3—4 BT

(34) MG TERR IER WL B AR KRR E B AU T MR AR R BLZE T M AL X — &
Fr”, 200 CHO PR B BT« PV T G R 0 A ) T TSR, b Ok KA AL 2013 AR B 154 BT

(350 ZUW.(FOF. H. 957k A « 148 O W77k 590, & 85 5% i IR AL 2009 4R iR, 46 71

(361 See Bristol v. Equitable Life Assurance Soc. » 132 N. Y. 264, 30 N. E. 506. (1892); Werckmeis-
ter v. American Lithographic Co. . 134 Fed. 321, 325 (2d Cir. 1904); Hamilton Mfg. Co. v. Tubbs Mfg.
Co. , 216 Fed. 401, 407 (W.D. Mich. 1908).

(37) See Robert G. Bone, “A New Look at Trade Secret Law: Doctrine in Search of Justification,” Cal-
ifornia Law Review, Vol. 86, No. 2, 1998, pp. 256-258.

(38 TRIPS Pp 28 Z & 445 L7458 39 M TR HEE LRI R PEBE B A% 2 EF TRl
b T2 7T MBS 5 109 L AR A, FL 8 T 2 8, - — S B R 1 38 B S L M B 4 RO E B IR A
B RN EERER Z T WG R Z 258 =3 E W 4 BUR UL M8 35, See Antony Taubman,
Hannu Wager and Jayashree Watal (eds), A Handbook on the WTO TRIPS Agreement , Cambridge: Cam-
bridge University Press, 2012, p. 126.
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7o AR TE 2 Pl RO AE T AR 7 B P | O % P B X AR ] A B i —
HHLE . IR TRIPS AKX “HE 7B AR #E— 22 B e Tie e KA RS EEREE T,
AR AT A RE X 0 S S O A A NS R R 2R AR B LR
B 2 A DA R R 5 AR A5 B vk 7 BRI A TOT T T M A % R EE Y
S5 R R v R 26 [ A 2 A 29 07 0 2 B A R ik R AR A T M A 2 AR 3 A ) BE < BR
Wk L2016 AECRDE AR AR 38 A )R BT 5 TRIPS A B AR = AL 81 F IR IE 5%
S DR AP I 75 0 R ) — B 2 S K 7 Ml B 5 BRI AR E Sy D AL B A LT (trade se-
crets holder) , R4 An] & 32 45 il 12 7 b B %% AT AT H AR N BE N7 . FEFE A R B ok #2 v, B
W Tl W95 BRI 22 Bt 2o 8 L ¢ A7 AN X T B AT NI, J5 8 — 0 ds 0 2 0 1R 7 AL
52 A A S TN o T R M B 2 I R S — ITTHE A M AR AR A 24 o AT ] 2 42 o i Ml s 2
B E R NEE A, (D e FIA Ry Bl AR 0 PR B BRI TR AE TR S TS A R
IRECH LW MR TE TR B B S50 (B JF R BT OB it 8L T Rk ARG A 5
il 7SR S AN AE R B F B BT 2 S8 B R BRAE TR L PR | HEBR At KT T R I
AR BRI, ©120 e [ b, R Ml R B AOR] AR B B AR L T T R TR A B A
AR, A LA Tl 2 DR A S B L A P R B 2 R AR T A R RN, — A AR SR E
R 7 Cowner) , A F5 5 Ml Bk 2% 1 B 3 4K 2 E RO VR RT N, B0 B 2 G R
b 2 R BT P TR AL B B R B B TR VA AR AR A AR B TS R, — ok L R
Ml AR A AS B B S By 1k IS DR B B (ELAR B AN 125 3R B LA R AN T 24 R T R e B R
W BIFAZRIFE S X ZE R REANAN, HESE A ZEENE 248, U9 mEES =
W BEfE Advanced Fluid Sys. v. Huber Z& 5 f# Bg , 5l A6 28 00 iU 4 o (B E SR 78 T A1HRR
B MAE TR 2 HAR ST 20 77 5O 20 7 09 BT A A B SR I A 2 7 ol Bl 25 V04 i 0 2 5%
8T i A A A FR A DR BE 22 HE L PR S FLRR A 5 IR B R A A A X %R
PR AR T I S PR R A B R A T SO I AR T A AU R AL Z R — A

(393 ZWIKIER, WA (270,58 103—104 T,

(403 TRIPS B #L e 5 ol Bib 25 AR 3 0k O 15 B G ik N7, 1996 4F 5 3R 7™ B2 2L ¢ %
TRARIE S54RI RS E YT 22 T TRIPS M 3, 06 Z i B “ A ik 0z 5 B n B R A Sk A7,
H—LBE T EA AR,

(413 See Committee on Legal Affairs of European Parliament, “Report on the proposal for a directive of
the European Parliament and of the Council on the protection of undisclosed know-how and business informa-
tion (trade secrets) against their unlawful acquisition, use and disclosure,” https://www. europarl. europa.
eu/doceo/document/A-8-2015-0199 EN. html, last visited on 26 October 2023.

(42) Vgl. Christian Alexander, in: UWG, 41. Aufl. 2023, GeschGehG § 2 Rn. 97a-98a.

(431 See O'Reilly v. Musk. No. H035288 (Cal. Ct. App. Mar. 23, 2011).

(441 See Roger M. Milgrim and Eric E. Benson, Milgrim on Trade Secrets, New York: Matthew
Bender Elite Products, 2023, § 15.01, p. 152.

+ 1645 -

www.chinalawinfo.com/ www . pkulaw.com/



AN EE 2023 % 6 M
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i, BA B — 7 A B BEAg S VR e, A4S O7 15 BOF R B AN BoA URIA BEAg . (160

[ 58 T oM 22 i) 85 g sk Y, 45 PR 2k 20T 7 DA R AR S 3 ke T R I 5 T A AL B
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BRI 7 RO R T B A S A ORI A B S AL, R S A R
(YRR FE A4 Ry S PR o A TS B A5 2 i A 3, 2 BRI 2 8 R 238 AR 2 A T S R
5 0 5 U A 4 A ] A kA o R AR 4 1 AR ON SR N s T N AL S R AR S R AR
B AR A s . tesh  FREE R WTO B 5 H 32 3] TRIPS 293, 2 A 3¢ 45 29 = i/ O 4
S i SR AR I A A BN AT A TRIPS™ 5 B A9 A vk 32 1N 19 S5 AR OR 40 b 2 L 75 DU ¥ 1 1
i ;2 TRIPS ) XU

= R AL AR AR B 22 T 23 B

(] ot ] J32 366 2 e o Al s DR B H) FROE RE Al R 5 S 0 AT (ELAS B o A T A Y S S I
PR T Ml AR AR S 5 A SE PR o R AR e 5 B 4 R D S AR A e R R oA AT
HE PRI 70 2 B B P A0 R P 1 I A B A A 3k — L9 BE At 79 A 80P v A R I UE . R T RN vk A
ML AN DA 2 SCEAE i b B 2 R 4 B2 3 1 BT AR IR BE Al . 20 D20 22 ) PR B A 1k A LS
S B SR 3 SCHE BN 5 o AR T AR SR 0 M B A BRI T 22 M DA R B K
F1 S SRR R T R ol B O B i PR, CATD T ol B T AR A ) BE A T T 9l AR 3
T AR TR 0 B DAL 23 5 1) 5 DR Al 189 0 52 A oD R o ol B8 % ) O 3 S IR T A i K T P
SRS AR Ay oMl b 4 1) B A i A B IO A AL B AT AT R AR A A, B DR AR SO A 22
T2 A0 RE 0 A R L A 88 5 R PR AU A =2 S () 6 428 1 3 0 Y 28 B BOM 5 BRI R AT GG

LU GBI R RO S R T Tk RS B T B A Y
Fip 2R Bk = 7 A AR B Al B 3 £ JEOBCRORE B B 4 T A RO IR O A5 R R BUE B
AT R R o IR B R AP A b X B R 17 AL K SR AL, DT 52 T 37 3
AR . AR SO b R RIS ZE VR A R B A S SR ™ AL J3E 5 ol B o R 97 B IR 55 T e B
PR A G IR) T AN AR SE B DX . SR TS P A AN B 6 A B BT A B R = AL 28 35
ST SRR A R T A 58 B A N T T 2 S B R A B A (E A BE D L BE LA
PN B4 38 1 RA N T4 CH R BUOH Rt L O 4% T BO PR B ™ I RE J7 CT AR S50 407 . X

(453 See Advanced Fluid Sys. v. Huber, 958 F. 3d 168, 177 (3d Cir. 2020).
(463 See Macquarie Bank Ltd. v. Knickel, No. 14-1683 (8th Cir. 2015).
(471 See Bone, supra note 37, pp. 241-313.
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S HEA A A AR R AOR L RIS A BE v A L AL B VEAL RIS e 28 . ARl A ik
TEA W = AR AP b, A R 8 S AR NS W 2 )52 50 R AR B 25 T R4 T AT AU SR T
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BEE — P HEAPEAOR] HEBR T AR Z A 22 2 AR T R B BL 2 HEAE T DR D+ 2 A
A ) R XU+ 3 A BT R DR A7 5 BRI 23 Ak APl 22 A — R A BRIV D 3 W7 A 3k
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T T AL ) e 9K 2 UL b 5 S BT BRI N B3 e WA S DT 42 4 JF 0 ol €2 397 4 ol 52 2
AE . O0F AT R AR RT3 Al AT B 2 A A T PR AP R O e ) At S = S A TR AT
SCAR R R AL ] PR 3P S AT SE BL AN IETH 52k R0 B AR . B AR PR IR - QX T I8k 3R A
FAEAL L AR 15 B BR8] 5 7 4 5 LRI A £ ) 5 FE e 2504 15 S Ak 2 i LA
P A BEARAF AP s © X T AT 3R A% 2 AEAL L FIAUOR A B 45 8L i T R AR 28 T 2R AR 4
AR TR A5 A1 B4 B ) ASCR N BT 1) T 308 o 2 XA R LR A . B00 Bt DAL AR A E
PIAFAE R AR I 0 2 < B X2 — Bl IE . oh T e BE AL 2 £ B AR 7 AN (UL B X HA 61 J 1k
A5 B Bk TR TT A5 B AR 7 R 5 o A R A A 202 E ol A o R 4 T LA R ARk

(481 ZILLDOARIM « ELFR ORI TE 00 ) (B 70 , 2057 80 B3R A %% A B0 kL | L i = B
Pk L bR R 2017 4ERR LB 3—4 T,

(497 S UL CH) IATEZ B AR FIR =AU ), 88 25 T 06 L 25 4 TR 35, 260 1R 72 A B AL 2011 4E . 58
10—16 71,

(500 S UL GO R « M. LR BRATE « A PTG CHR = BGE B 25 458 ) G 0 . &1 1%,
At 5 2 R AL 2016 AR, 45 431 T,
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WM A AT 5 32 AR BB M A 2 b b b 288 M A 4 o) g B RT LA B Ay = e e A % B A A
FIN W5 HE AN 5 208 99 61 3 2 i 57 A4 £ B R iA I s

MR b B 25 ) B A Ak AL 7 AR el A A PR % A 4 DI HH A IO 2 K L B AR S A
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(513 See Kewanee Oil Co. v. Bicron Corp. . 416 U.S. 470 (1974).

(521 See Michael Risch, “Why Do We Have Trade Secrets?” Marquette Intellectual Property Law Re-
view, Vol. 11, No. 1, 2007, p. 38.

(530 Z WIS WATIEC35].
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Abstract: Due to the lagging development of trade secrets protection legislation, the Chinese courts
usually apply the intellectual property law mutatis mutandis to fill the legal loophole of trade secrets pro-
tection, which causes great controversy. The determination of the right holder of trade secrets is the typ-
ical embodiment, since the legislation stipulates nothing regarding this issue. The mainstream view finds
the creator of trade secrets as the right holder by analogy with intellectual property law, and the minority
view favors the controller of trade secrets due to its anti-unfair competition attribute. The conflict be-
tween the two views is irreconcilable in the digital environment, and the core of the dispute lies in the dif-
ferent perceptions of the attributes of trade secrets and intellectual property. In legal theories, unlike in-
tellectual property rights, which have the legal effect of benefit attribution and exclusion in the whole so-
ciety, trade secrets are de facto property protected by law based on the of valuable information. From the
economics perspective, both intellectual property and trade secrets protections aim to protect the
enterprises’ “property” in their innovative achievements to prevent market failures, yet their differences
are that intellectual property has established a complete exclusive right by the force of law, while trade
secrets just provide supplementary legal protection based on de facto control of the information by the
private force of the enterprise. Overall, the protection of trade secrets does not have the legal effect of at-
tribution and distribution of information, but just prohibits all illegal private forces as a defensive right.
As a result, the courts should refer to the possession rules in civil law rather than intellectual property
law to fill the legal loopholes and recognize the rightful controller of information as the right holder of

trade secrets.

Key Words: Intellectual Property; Trade Secrets; Mutatis Mutandis; Right Holder
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