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ROHE T HZEF BN EZARS 2, 7 — T AU ERAERBIWEXNEE
Lh. HEBARA T MEEL X 2RO AFE AT REFERAEEER, ETHR
PEARMN P EERLE EANM RN EREEHGEEETEL AR ETAZMAZEZ
BWENRER - H AP RRELE NGRS A RESRET EENRBERRZAFTEHBE
R B IE U I A,

KR FREX BFEX AFHEH HiE B

WA FON N EUUER AR RN G R AW s IR A R g m B, T AE A
3o BARTE F AR 2 18] b i % o B ADFE B9 45 4 SR 78 O 8 57 A AL VE B R TJE R T I A ),
A RIET ERE G F R A8/ 1E X Gustitia commutativa) AR IE X Gustitia dis-
tributiva) , 4 [ E A N TE B AR Z AR5 E AL BORE I, © 10 B R, & FE AN E

s dbmKR R . E L MERERERZ T AEAR T RO R MR, 25X SR K A 1
LEFATIAREN , A A SR W 4 A b A 5% 7 A5 38 5% 4% 1R 35 9 A MR =2 T . S 2248 DL R TR AT B U 0
oK, P E KR RO R AR, TR — i AR R W R OROR B T B 2020 AR(CHR R A ) ok
B EZMEN 8D S A O B R O B AT, I 1] D ik B RE AT T S K D R AL L
LESNECS

(11 B UL RS “FATEIE AT Sk 7 —— DAL B A AC W 5 D DA ) P A L € 2440 3 2% ) 2005 4F
%658 81—82 T B A “FAN B SRV M ME” (I F 9T 02012 4R 48 3 1, 5 83 T (YR A7 1k b RSP TE
3 SR L R S Sl A B I A L A S i G5 b 437 i SR AR R R R A S KR AR T B T
A 57 T AR .
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BT AR LA FE AT A B = 308 AR FAL &0 E ik fe, ©2)

R FEIRARE BT o A, 43 BE IE SCH LS AT A DR A AR A A A
P A BE T AT LB 1 ER A B IRk T B AR E R SEPR L, — St B AR R
14 IR — 5 2 = AN %32 B TE 29, XU 2 N 55 T8 22 4 7% 18 At 75 Rl 4%, 1T 45 ] 9 HE
AN BT R R IR A Sy — P AR VSRR R T, B E AR A E R,
G 1E A H Rk A R IE SO BT, 3 AN IEAR KRR EE b O AR M (A T S A R T
RPN A B AR — A R T BB A TR,

E— At 2N L 4 BEOE XY S 4B “IN1E7 (fairness) J& — AT~ R 35 52 9% H B
Bl T T R 0 Ak 2 A A ST K LA S I LA A T Y M S TS E N T R R AR AR
At S W T BRI A TERZ WM ASER A G IE, i FE W — Jr 7 WUE F 4R 1E
LA FR LSRR NP7 sl R s A T ar O 8 ok & AN B0 78 2 /9 %8 7=, IR i = e 4T
1] 28 5 H AR #R AN O S A0 — S A A SF S A AT AR 8 Ol A AR L, OO0 X b, Tk A N 2
INEHL T RLIRR o BOSROKE AR A (B A 38 50% L TR DL R AR ST 38 19 43 B IE S5 HE BR
FE AR R Z A0 00 B T DL R IR R R AR R 0 A 2 R R o I T vk RN i A AE F EEA
P {H X AR AT fE R B 208 T AR S R B W) A ST S A EE A X E RSk
LS B B S, 7 — R b, FR I 7E Ak 00K 2 T R AR S A &AL
FAGE — 7 i A SRR B A A AL S — B P AN IE B S IR S PN
2 B S e R

—. AR A B eE X

HHERARA S ARG MR R ERRERE T £, B8 B WS 5 & LT 2 A 72
MEE? X— B b R HAERZL, (600 FERKBEE L IRF NG R A& R (ef-
ficiency) . “fg X7 (fidelity) .“ F{ i&” Cautonomy) . “ F 17 (liberty) , “{5 #i” (reliance) 55 “ £ & v

(21 (G FH « DT .CH R SHEME), 8 545, b BBk K3 MUt 2005 4R 58 60 0 5 % )
BRI  (EE 2202012 4255 4 1,26 65 UL,

033 (DR - 5o CBRNA R EE ) () | JH R 55038, A At 2001 4E R 568 15 0T,

C4) SARXERWREINA HMEBRKAR AEE NS BMAERRERABN, BN STEA
Bz, Weinrib, The Idea of Private Law, Oxford: Oxford University Press, 2012, p. 6. 1% i 8k & ¥ %,
S, SRR WL AN Arnold, Vertrag und Verteilung, Mohr Siebeck. 2014, S. 5.

(53 Atiyah, “Contract and Fair Exchange”, University of Toronto Law Journal, Vol. 35, No. 1,
1985, p. 3.

(6] ARZZHARIEE], I 1 & 7 BT Z2 A0 0 (8, X T 3X 28 (8, 2 IR T 92 4R 19 i 3 M A 50
(descriptive theory) % B &5 ) FE 4> RUAEEE , N0 IR T 1 4K B9 LY L F 5E (normative theory) R 45 A 20 48
5|, Schwartz et al., “Contract Theory and the Limits of Contract Law ”, Yale Law Journal. Vol. 113, No.
3, 2003, pp. 541—543.
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B Cpluralism) B 25 JFAE 4 JCE 3, C7)

(—)ARBEHNAEE X

— BN A TR A A PR S R 2RI O N AR AT A2 R, HEUTT Y
FNHEHAE S BT AT 22 5, OF B D IR RS 55 52 5 255 5 2 B R4 T M A
Z R A AE A Hr L B R A 25 LSS HETT S & R A B S8 8 0 800 i AR VR 36 4 2
HITEIE T AALG [RS8 A7 AR SBOBE A AT 9 NG T RE A2 B R = A7 BUAb 3 . C8 ) X P2 & X
HRTT H W K a R A b S EMER LR, L0

(Z) A E B B8 H E R

SRVE A A R RIS R S LS T A A A Y L A R M E R O L
FANHBEIT WA BT DR CH B AE S %), L XS F r L6k T e
25 T 2 23 R 0] o ) 2 AR i 5 () 325 9 — R 90 R DU A 1 B Y B Sk, AT A TR E
E 0D VNN N (57 1@ I S el 1 = oy VU o e T I BN 1 RS NS R R T A O =0 5 -2 P
VR W3 R SR AR TR A 1k 2D TR SR B R B R R
AR WA A U PR R R BT BE L A, 2 Bk o K T 9 A AR 4 R R
AR W 288 3 e R 20 1K B A O ROCR IR B T I I SO S R A R SRR 2 R
B 1K B O ] B AR BT B A R AR S [ A R g TR O P S B A LR
B, EXADE X B RS E A bR DR g N AR, T R E A
A0 ER o3 B BT P AL . BN AEAT 9 N R RS A BRI A U RO B R R R
R 5 R O 28 0 2 o5 A — T i B S 4 29 19 e [R) SC S5 I CAnR VD L i AR IR T 5y —

{713 Eisenberg, “The Theory of Contracts”, in Benson (ed.), The Theory of Contract Law: New Es-
says s Cambridge: Cambridge University Press, 2001, p. 241.

081 FEA WA N KA W SOk HAT A R HER IH S5 R D E AN Z KR R & R RO 3 45 124
FANMH B EE X WSS SN BT RN 7S R ERET R M E 2o CHEEIR T GE
AT DRI G FEAT AL LI RGBSR R EAS N LR TR
BUYGERMHRR, SZIURKHE (B AL st R F AR AL 2013 4R 55 112 BU. 7R3 B b AT
HRAKEEY A A M2 B A SRRSO MAT RS W B AT A SR AR (R R
B2 2016 AR5 5 W15 53 L,

(9) “Freedom of contract is freedom of the parties from the state as well as freedom from imposition by
one another.” Kennedy, “Distributive and Paternalist Motives in Contract and Tort Law, with Special Refer-
ence to Compulsory Terms and Unequal Bargaining Power”, Maryland Law Review, Vol. 41, No. 4, 1982,
p. 570.

(100 B AR R M 1 42 3% 27 35 I sy T g 0 R 25 38 B b J5 B i T 3 32 B AT IE S5 A i R I AT
TE T 3 T 3R A% 1 03 85 ) R — A~ B i 25 3R 0 A i AR 0 2 R TR E N 1Y 52 e DU R AT AT N AE X R
JE 5 ) 3 3 B I A BT T 12 R OR BT ) L B —— 6 S s AT =2 T DL A R Ok e B R S AR S R O A
TR B s BE S BT A M NERE R Z BN 2 B C &R 7 AT . XX R — i F 4R
HIE SCRY SR, AR R SR A0 5 T HL L DA SXORE 19 A 2 b Bk 3k B B8 A O A R A AT A B AR A R A Y 4 A
WIHEERAEX S RGO B (EROLESAEm)CGE 2 B WIERFEFE, PERER2H S
AL 2002 4F R 58 120 BT,
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T3 3 SR 4 2 3k 2R 40 I A B AR .

AR AMSAEIE X Z S ZEERS Y SBE B, 2R n T Xt
XL [N A T B PR A W o B, B0 B AT SR AR I AR BT A AR 0 X S K —
BN SCFUER . B XA AN F LM ER AR EFAREHRAT S E A
CHIETHEZITW AR A A WA 7B R e R RN ER G R A B R
X — [ AR N T — AN 5 0 LT 2 08 PR AR T

ZNS QNS e Bl i = 2 B R Sl = T SR 18 T A I = N N A (1 el 1 7 S o 1
0% SRR BRI 1Y) ) BE Y B AR S A TR Rl DG B 4 R A 0 R BE SR BB . D3 Ah, R X
B Hr R G R ARY K B A E N2 )2 RN R, DL Sl 75 FL ik
AR T B AR AR R R SRS TR A A TR SRR, A R R R T
WL AT IR IR A REE T A TR B B E

1A R ik Z Ak AR T 696 F) B o ) B

TEA R R BRI AR & v, A AR 2228 1k DL 24 5 HE B 09 58 ] 1 2% 390 Cn i 32 45 000 N £ 45
FATT SR TCRLE) AR I T YL A% G 1R A A BRI R 23 B OE SO k4. Xk, A 1R A
Y S 47 T RE IR A G [k rh i S A A A e M R 0] (B R RO &2, 38 Y TR L AR R
78, IR E Y =S A B AR A & R ) B e . X — LA, 1 a2 3 g B, AU
BETARMEAS . MAN THAETEREZA EREZWERE A b EEAETFER BB
At A ) B, G

TEFA AT o AR AS T R U e o] > = N 22 ) 45 W] 55 W] 06 RIS IR IR AN UL, i,
7 st T AT R AT LA 0 Ay 3K S [ B A R R 9 8 SR R 4% s i T B AT AU R A R R A A
[F) )RR SR Y O 32 AR e B A O B8 R el 2k Iy ] o) J B 38 B9 5 2 9T B A F 0] AT DL g R
R BT A TR B AR R R 5 28 4 O s S 55 1R RO R L H0 oA & [R) 56 3R v A7 DG R 4 S 55 19 SR R AR
U, XEHLIE A ST TG FlE AETE TRAGE Z RS EaE 2 ) T 9% B F DL S e id
P e B, I AN TR A IS AR B A A 2 6 (R i FR A T3 48 1 ™ 4 — 40 AN BB X LI R 2
BOE AL 5 & 6 A R ok,

2. R R AR I AR B W

XTA TR A B e, HAS B8 52 4 Jay PR TR A T 08, 38 10 DG 28 TL U N i R S5 R BE .
& b A DA A o s SR SRR 43, AL AE 28 S 5 T B AH Vit 5 HE R T EE R
gy EERBN RGN, BATARBEINE AR S X — AR E S I AR L L ET Y
M EIEARGEE, (20 TG ARGEVE . BR T A R B B Z A0, 262505 DL 288 i 25 M 04 B3 B3]

{113 Kennedy, supra note 9, pp. 590—596.
(121 “FATHEE NG R AT A5 B RS E &1 385 1 8RR FAMRE R, B 353839k
M7 AR A W A R BA TR SRR (R 13 5,45 281 L,
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G B\ E 2 IE X

B ALTE M IR WA R A Y B S RS TE Y A i WA AR AR, LIS BB R
ZHR IR NN A R E A Rk 2 B ER AR G 7] 3 A AN RE lﬂ%

(=) B B HIBR

A6 A H R S A E R TG I T A L P L A DA e RO B A o R A R L
S S NS 7 NG D B S RN S B R ) 7/ B S R ER L 1 Yol & S (BT a1 S | b 4 )
AN A BT AR S @ b, BEART LA s N — D18 F ATl 47 k. (HASR
PR — SOIER R PRI E NS AN Z A i i BRI E T AR SRR B BN 5
ﬁim TA LA B B E SCH B A R A G SR 0 UE 22 A At IR 3R b 2 i

o FLL LB A TSRS AR E R RS H B

1 Fadaad?

NFEBA L5 E d 7 WS R AEDE 5 AP R B4 T H B AR T e e R
185 LRI GEIh 1k A8 A G 1) Bt b B2 17 330RE A9 [R] R s N R 1) 25 R 2 A AT TAS i 24
Sy, MM L HE ERRIE BB REZ, ARG R EMEZ L6, EANEER
“Eﬁﬁx%ﬁaﬁaﬂa”? SR R W E SR L Y X 2 B S iE i A R oim LB ), (14

F?IJE’JE'%E%Ezﬁifﬂﬁ*ﬁq—émiXL (B B A 18] PRt A o 2R A S B, ELAA
%‘zf)dﬂ N SRV A T A B 7 A VR A RS A2 A BE A RCR 7 X I B R R
FERBE NN AT EA LA G A FHE"JEFHD G50 M E 2. H TR BE Y 2 A 4E X 1 H B

s I AT B2 (8] . BRI S B — w00 b — 2% B AT o8 ) i 1 1) B < A% 1k i3 el
SCEE A A B

“ERRGE A A B RS EAA DL E T DR AT AR Sl A kA, — L BAEA
PR B E B R N T R L B R R A 2] B, RS 2 B R A A e S
)& W 3E A o a7 TEis U8 oA I, DU BT AT 5 A 358 U AN () B9 35t U 45 TR, 2 i A A7
wm,—1 10 1R AN A W5 32 5 o0 B & R A B RER S X7 55— 5 i, R AT R
TBLF-fif e 7 A el & O IR R U A A0 R 2 R B A A R IR — s
L RNWER ., JCHR A [E (6 (Ulysses Contract) B J2 ML 8 o8 ) iF , FLUR A fof D 58 #7F

(13) ZEWT 5 KA IE S keI 20 RS T A3 3 ER e A i EAE SE R R AR HE T Y 5
G WEETBATIZABE, “freedom of contract can be used in many ways which actually limit freedom
of contract. So laws which appear to restrict freedom of contract may actually be designed to enhance other are-
as of freedom of contract.” Atiyah, An Introduction to Contract Law , Oxford: Clarendon Press, 1995, p. 34;
Posner et al., Radical Markets : Uprooting Capitalism and Democracy for a Just Society, Princeton: Prince-
ton University Press, 2018, Introduction.

C14) (O P IR TRk 2 S TN D FB— B3, b [ AL 2Bk 2t RRkE 2016 48 M, 56 227 0L,

(153 “The principle of freedom can not require that (a person) should be free not to be free.” Mill, On
Liberty, London: John W. Parker & Son, 1859, p. 125; Papp. Die privatautonome Beschrankung der Pri-
vatautonomie, AcP 2005, 342, 343 ff; Margaret Jane Radin, “Market Inalienability”, Harvard Law Review ,
Vol. 100, No. 8, 1987, p. 1902.

(161 Elster, Ulysses Unbound , Cambridge: Cambridge University Press, 2000, pp. 167—177.
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(RAEFE)  FEARLE g Ak i A T PR A 22 HE, BIAE A v H PR i 1 207 7 AL DLokE e R ok 1
H I K, LT AL U 7 3 R A v v 2 28 5 U IR TR T B 9 S A DL B B O R DG
AR IR AR A 5 2, O 1 B L A e S S T FE B O U G S0 R R i A M DURE A R EME AT
b PH A A ) 2 SR 51 TC IR R R Y At AN AT BESR AN B L RN AR T DA T I b S AR
A 1F A AR 2 0 R R 5 5 # A U A P4 3 G () 00 s v - A0, A B AL SR G T R T R R
ORI RN TE R0 PR %68 2R oF Jie £ b 8 e A 5 N 53 DR 5 [ B ) 1 50 DR N R ke 0 450 % B 45 5 i
AR [ BR ) 17 R 32 R0 R 51 A ok B ] T BT AR e 4 T Sk 26 2 HEAR T RE 2 AT 2 3R N CROR I A
C) A i 1Y

XFRRE A A S, =EENE— s A2 E H L (mutiple selves) H8IFRE, #5 H
TEAN TR 8 Cty s ) AR A R B — > A K P I ) R, ) Ay 5 A AT L
BEAREBHAD N TEX IR T A FESE 200 R 2 R as s A 27 H B B35 PR
JE PR BURFE T =N ALK A L I GEERR A RIAR A) RE BAT SR, sl = D
IR T ZNZ A R G AR Y o 58, T AR I N 22 () 1 B A v R e e 1 B AR AP R A
TRE B I TCE PR AL I F 25, C19)

AL 32 B O LA TR R T R 74 S R RS TR 4 2 s AL B A A DO (AR BB AR R R
Wil B H e, B AT RN R E R AR A R ] R B E R H A |
B2 HE B AE TR IR R WA St o — WS ERE | RAEBERT A
Fr RAR B &, 20 A RSO e A AR B R A RO R S N R R RN D)
FE 7 8 43 B

7y W AR B =R AL, (A ) 2018 AREE 3 L 58 790 B, Bk HEIEWIRAEN
5 TR I S B R G E S PRI A T ) T O R P BT I A+ 2R T 2 T I O MR T IR 01 N 5
7B — AR A AL E R R RN A A A R ER LA B O e SR
NTERL ] 58 A AT i LA AR A, FEACBR 28 Z Br AU S 2 3 — AN T b X BIR A B BUR
WA . XUt 2R OE TS B AR U AT TR I — A~ ROHE A9 BT AR 0 B T g s B OB W A R R L A
T A J2 LB 220 s 308 328 9 1 B AR DL A A B A B DL AR 1 FR T ST R 5 (self-given commitments laid
down in the past) {E Jy “ I 7] & % i) 5 £ 7 (law for the future), Rubenfeld, Revolution by Judiciary: The
Structure of American Constitutional Law , Cambridge: Harvard University Press, 2005, pp. 96—98; M & :
“OE R ] A AT TR AbEE A )2015 R4 2 L5 395 UL,

(181 Posner, “Are We One Self or Multiple Selves? Implications for Law and Public Policy”, Legal
Theory, Vol. 3, No. 1, 1997, p. 33.

(191 Papp. Die privatautonome Beschrinkung der Privatautonomie, AcP 2005, 342, 351 ff. ¥ 2 76 #i ¥
B WA (Celia Fremlin) 78 H /N3 A2 B 1945 7 (The Letter) 1§ 5 — (i A 52 09 % 45 30 AR J5 & LS
fFBIELIILTEAC B T UG, —E BB A KRB Eh. fs T W L LWL W RAERI A SRR WA
EHY O e B A D5 3 [ CRR AR JRUBT I 34 < hiep: // chinaplus. eri. en/ podcast/ detail /1/222122 ., #5 Ji5 i 7]
HH#1.2020 4F 6 4 27 H).

(200 FEXANE S b H T UHAFHAC7 R S e (S W 46 IR F R w7, (o ab
EFD2018 AR5 2 1,58 327 BU) , AR AT LA 5 25 T U2 T AR 09 A7 ol o (B DR SR fioh B AR A% L 500 BE R
FE 1 A 5C ) W S8 A, SO R il 8L 25 5 3 A
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2R TAEMN A BIRA 5RTEARS G A by R4

XFHH A BRE AR Z M A ER TR QRS W e AT Ee ) AN R
A3 T, TR N AT LLY (konnen) B AR B9 5 A AT Dy s DA G IR T AL 200 31, I R Ry
FE AR AETE R B AT BN Y 2R SRR G . ERR R A i A A& 2 d T A IX g R
TAE e @ A b BR 5 5L TR AR Bl R, BT IR TR AT T A Y BB
IR T AL 23 ME N (social norm) fY T8 P H 00 SR (1R R Y8 7T 8 7 (9 11 el BRI, 3R IR ik
PO 153 4555 2 O E B AT R RFERAT NI, J5#H 48 5 T A R 6 B
(typenzwang, typenfixierung, 223 numerus clausus “23) A2 09 B i BRI, 4038 % R 9
A8 7 A OC T WAL R AL B R B OC T AR Bl A 2R (CRGE LSS 209 45 “ ANl
PIALRY BT 2 B BRI K B HGE R IE  RAE U REFIC AR ATy e eee 7y s XA
Al BTN T 2 2R S5 K 1) 0 45 45 (Formzwang im Gesellschaftsrecht) (23 &) 55 )58
45 Z5 AW A A AR E AR RS AR WA o AR (A RITE DS 146 &/ T A
WZ—0, AFHE AR H R W SR A G - oy w i RO E A BIRE R
W= B AT R A N DY e IR B AR TERT)

S R AN R G RS S i A Y RGNS & R EAT A TR, Aok X PR T A E
BER] H— ARG 3 S IRV S B TRV A, FUR A O T A A ) B 6 20
SR BT 2R BB A1 o S R RS 4 X KK A TR AR 2 g AT AT R A 28 R 5 i 1% B SR i RORE
TR A S i s T A7 BAR , 29N 2 S BOR AT R4 Xt Kok AR Tos, H=, 28 5m i
T IF AL ARG [ IR A A SRV AT A 2 2R e A0 LR 7 =
1720 e 2 =5 A B2 /) 0 H R B 2 /I By BRI o7 DL Gkl & A BR A Al N 45 2
NN €] Vel L B ta B I N D W A B £ 7 A s i e K T Rl o o (E K SR (/N A S =R (25
JEXT A PR A A X Y AR Y

5 T8 FEALE S (R A A A 722 Bl 5 HE i G248 8 R AN ), T 28 AR s o i) KL YE 2 B

(213 384T B8 7 FLAE 5 HE Al 3 1) 1k A 90 A T B2 )« W O N R B T X AT O I R A T S
HAT A & A5 1k Y N S S AT Oy T R SR AT O AR B R I B A T RE TR I R A 2R AT
NI T . S W T IR AT M AR CE BT R E AR S B #2007 4255 6 L85 127 —
128 BU; Wb WK - * 200 7 Stk il ML M) 2 B 5SS ik 2 ) 2016 AF SR 5 )L HE 1267 — 1268
I,

(223 Baur/Stiirner, Sachenrecht,18. Aufl., C. H. Beck, 2009, § 1 Rn. 7.

(23) Davidson, “Standardization and Pluralism in Property Law”, Vanderbilt Law Review, Vol. 61,
No. 6, 2008, pp. 1597 ff.

(243 “AJF RAGVERERAT NI — D RE R EZ AL ST KRB S LA AIBA R8T E %K
A2 A 00 1 30 75 DL K IS R AT AR R N P A 2 B2 ) 2007 AREE 6 BL 5B 140
T, SRR IR 237 0 J B2 T 1) 8, FE S B K B W DR B AR I AR R PR AR IR T A S IR T
FANAENE AN L, B R AH HIE AR R A IE S BRI B S L A TR RURL 1 S O T S
PERY X A3 (B8 )5 SCHERD
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FE 2 8 B8 S0 AR L T 2, 0k S R D) A IR S % R AT T AR SR Ak
o L2570 AN, 7R i 25 B T A AR ] BN B TSR RE O B R B R LS Y R S 2 2 R AL
D)0 55 RN | 2H 2R 5 A RN 1Y K AR AT

FERIGR 5 A RAR X [ H A AS [ BR R B X T R A R R O, N, 7
PHE“ AR Bl 5 R 265X A TR SRR B T OC T G5 A P KL Cstructural
rules) 23Tt P B (distributional rules) #1{g X X 45 B (fiduciary rules) I ERIE 4325, T Lk
X =2 D) B Y S A P RS AR T DX TR S AT S T g R RO G T TR R )
AT RLSR VR IBEAR Al B R 5 75 2 AR B R DU Sy 7 A RIDAGE S 45 A4 RO % v R IR
R R 55 oo RN AE AR E . C2T0 IR 25 R Y PN T D B R R S AL a1 R AR A EL Y
KRR R B E S THMA R, A0, [FAE R R L A AT S JOR0 38 I R E M) 88 157 450
THEAAT N TCRAY AL AE R JC RO R 5 T i S B 2 28 A i R CAn R R AT R AL
), WIAR AT BEAEAE — J7 WG % g — 5 4502 I I 000 5 T o 3 I A 02 2 )7 A A IR X R0
MR AN VR AR R AN 3 SR 3R 3 R0 (4385 Y AN A — J7 W56 o — 5 iy Il i, i H X4 =5 N BR
AR KRB , WATRTE KX T AT L5

(M)/hE:-THEHERSENANBH

AR B BKRHNREELS A RPN AN HE TR ERLS
HEAE G R EAE S N BB R, 22 2 08 5 [R] [ ey 30050 28 20 W A R o] o o B 9 R B2 . (B
[F) 37 TCAe R AR A 2 AR 5 I 0 G088 2 AR R — B vk A Y (Bl R ik B ) Y Bt — ), B 2 A
Ry DX R ) K, A B SE AL O AN A AR SRR KRR . A B S Uk B AN 3 R
o8 ) A 0 g A B T 3R R — 3 Rt A SRR () A sk e R S A R A L A
PRENH 7 28— A B W AL DU U b B A A IR) R R N R . A, IR 2E
g L BUE A TR A RS LT 50 B B (freedom of market) e B il s 4& 1E“MA K B

(250 SEVNRE MEPE R ZEoR — e B b il IR 0 AN AR B 1 A EE R CY AR AT B AT SR AT AAE
5 18 AL, HE T AL T A 2 R 7 B T 3 A e 8 B 3R] ke X 18T [l 3k 1 48 BB R AL R AL
A Sk 5 A e 2 TR G ) I AT T A B Y S IR R 222 Y. Anderson, “How Machines Might Help
Us Achieve Breakthroughs in Ethical Theory and Inspire Us to Behave Better”, in Anderson et al. (ed.), Ma-
chine Ethics, Cambridge: Cambridge University Press, pp. 524—530; Casey et al., “The Death of Rules and
Standards” . Indiana Law Journal, Vol. 92, No. 4, 2017, p. 1448.

(261 B HiH7 A FESR G E AR M R 2 —— AN RE AL b L2007 AR5 4 A,
9578 T,

(271 Eisenberg, “The Structure of Corporation Law”, Columbia Law Review, Vol. 89, No. 7, 1989,
pp. 1461 {f.

(281 S DLJEIPRAL . B el 9 ) Al 7D A . DA JRE 48 3 0 JE R 7 (3 2= F 98 02015 ARS8 1 3, 48 80 T 7 1.
“HM AR SHARAY (T EFIT2017 4£55 10 W15 102 T T =R A W B R RS 5T i R AR R
WA E L (5T 02016 4E5E 12 1,55 85 L.
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&R B mE AR EX

i ” (freedom of individual) . iEANA ] 938 5 52 T 35 1 — 38 ) HE 22361 249 1 P9 B . C297 e 4>
E AW BB AAEIVE 0 sl B B RR IR R T EEEN RN ERRS B EE R4
— i N BB UE .

T s R R TR A

() AR “REEZEE"

K 1301 ) S B M A S 2 X TE SCY 325K a0/ 2 — ol JBE — A 9 S W 5 T A 24 )
BALLL Y AR 5 7] 25308 W KA L To 5 5 S S (9 B 52 R A 2 22 55 3R 5T, IR AT RE 2 iR
BT AEACE R A R 300 B AT Ay ] JBE L RS BE AW 58 L ANTEIE 50 T A 25 529 5 1 A
il BE S HF A G At 2 2 Tr R . 1 A FE U 5% 52 5 BT U 2 52 5 It T i 4 ) 4 TR R I
ST SO T AR B2 T 3 v 4 45 11 5 [R) D0 R A B 22 S5 Joi 3 SO A R AR (2525 58 AR AT O g
T VBB R HIAE N ) X MR M ARl 3R A LB R 2P T 22 G AN B, T
KRB LA R 1 57 S o T N B T A7 58 b LS 2 At S 7 4% ARl 52 o P b e o] B8 dn 4 24 32
A FR) 305 A P A 1 BB D R A OG5 B DU 4 R Aty T AT T 52 B I TN T 98 Ak 4 Ak
WL AT AN AR A G (2t L) [ B AT A 52 T 39 5[] BRI

(Z)TUESHEFHNEREH

P AR G i TR I A e Y F ST, A 18 28 i LURT L 4 R B 48 R O
ANEERIET G A At 298 02 T AR, X — i 5 Bk & [/ N B T
e Y . SV N Tk e CH IR 22 K0 [ S PR AR B o 31D B03E B A A 55 1 IR S0 R
TE SCHEESR 25 4 T 785 0 A % UL TR 38 1R A7 ) o 10 A L™ A 4% I8 24 = R 45 8] 2% s AT &
GRS 67 Gl RN 273 A I R0 W U= i T B o e T (O R A g AV
TEAE X — Lo 52 B AR CUNSIY 1) 25 F 1 el A4 . 0520 A S I I 5 3 o M DL R Bl O —
B AR Y IE A BUGRAR 5 4 (prize money) . 44K, 76 ST AT BT TR A B IR 2R A
Ko T Ak T NHE M 0] B R A2 B G 1B LA A 0 O 2 R, DU & B A AR A
SEARAT BB WAUR U B B9 720K o XU, B R A L M BT L T A R £ Cself-in-
terest) % it 3 i R 22 55 R T BT ICIE A A7, 25 100 70 A b Xl e 26 [R] /4 28 0 15 O
TRCR A AT I 23 M50 ) TREAT S [RI R AR R B 5 D0 AR IR A DR & [l . — Bl h L E

€29 Atiyah, The Rise and Fall of Freedom of Contract, Oxford: Oxford University Press, 1985,
p. 403.

(30) “REAL .- IR BLFEX A TE AYE R, weeeee AR IE AR EEEMHSIE L, HEER
IE . B n i BRI 2 1 f R, 1P DT S Y S R A T A L Y S A e BRS04 5 AT S5 L R
WA e " S LG ERRL NI AR ROV B AR R, (P AL 2201997 AR5 2 .56 21.24—26 T,

(311 Atiyah, supra note 29, pp. 181 ff.; Arnold (Fn.4), S. 194,

(321 Atiyah, supra note 29, pp. 171—173.
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AN T T A A DA B A 5[] T 2 TG S AT AR A L X e T AR N Y 680
I3 — R TR RS Y LA AL R IR A (expectant heir) . 7 16 tH42 il 2 17 t 4297,
e 2K RN 32 B AN T8 F8 B 5 5y 3 F- 09 5137 o A e M B sl DUAS & BEAG IR A 1 S 309155 AR R AU L R
RRINAH A B8 B R T 18 HE2S B B A A 0 BEAE 4k R N 52 BR AR A5 46 K W0 7 1 By 1k
R W e B B (dissipate) o BIURE 23 T8 i BOAPRE A S 5% L1 4K R B 24 52 7 16 D B8 Of 9 i
BRI

19 A2 B 2 AT A “ 0k Be A 2B A T 3L 8 & [ 7 LS, 7 18 T 40 i -
L LA . R GEBET B F AR SR SNERWS . IEMH RN A —
FRZ N A FE s A R 258 5 RAE 58 98 — SR E A 22 53 01 R AR B I R - fE A B A L
TR BRI 25 9 — BN U U R 5 £ 5 T W R L, T R I A S B T By 1k AN
A AR W T M 5 . e 2 kB B 2R R A TR — e S 55 IR B i AE SR 2
KR SR AT DU A B O 22 HE A 2 AT o, Y R LB R S s R R R S
YRk B 7 1% (property law) 73 8, AL ALAH 24 9 A0k 1) 6 Bl P DA S5 500900 56 77 AR
HENTE 18 WL AT i R4 W T A 45 05 (B 18 TIEZE AR TT U6 A DR 57 0 155 ] 2 9 2 ) , & L A
B NI AL AR ABE oy B Al ST ok B8

18 ML i A BE A S — U Tl S iy i R 0 AR G At 2 B R & B A T A o
iy AIE O A R A A 88 ™ 4. X — B S S 25l S Ak E XAk
JE AR BRI o B B R ARG RE S AR T O UG, Ak, R AE 18 it R B
Tra I R A S R A e 52 B 2 IR BARBE A AL S 2 PRI AR R E AR
R T A i 25 00 B (B R A i T B AT RO 2 4 B O A IR I
b AT A £ 2 F T I U B4% S8 19 L DL SE T I Y (substantive justice) A% 0o 09 il B2 v, 38 i 4% 5| i
ik A T B R I ) o S AR iR AR ok S B HCX IE U SR . 53 A TR A I 5L S ) A
A RS T R A 520 g, A — 07 T 0 e M 3K S 2 Gy 1) 300 A5 ) A 4 A RO A R AT A R
B8 R b YR e TREE S, O B2 AR R KA TR E o B A I, — T TH B T
Y40 R R AL 2 5L 53— 5 T AT A B AL AT G A S 45k T s R G ) 46 S D U R ke
XX — A R B AR RS BE A Al

I 284 H Bl O iR 8 3O, AT X 30 5 5 1) 1) B2 A7 R B B 4% . 45 [ — 42 T A

(331 Baldwin and Alder v. Rochford, (1748) Wils. K.B. 229, 230; 95 E.R. 589, 590.

(343 Mensch,“Freedom of Contract as Ideology”. Stan ford Law Review, Vol. 33, No. 4, 1981, p. 756.

(35) “---the moment at which courts focus on expectation damages, rather than restitution or specific
performance to give a remedy for non—delivery, is precisely the time at which contract law begins to separate
itself from property.” Horwitz, “The Transformation of Modern Contract Law”, Harvard Law Review , Vol.
87, No. 5, 1974, p. 917.

(36 Rehbinder, “Status, Contract, and the Welfare State”, Stanford Law Review . Vol. 23, No. 5,
1971, pp. 941 ff.

(373 Atiyah, supra note 29, pp. 404—405.
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& E Y2 IE X

SE AN FEA PRIP) KR 5 P A4 s W 2R G 6] 2 = 0T A T B R i (N 20D U7 i il 1
K — B AL R A fe (Tair) , B0E 2=/ ZIE R TR A fu, 08 Aok, A 2 & b 3 1
NN L BE 5 B SE RN TIEAT R 24 44 [R5 1Y B B 56 1 (greatly concerned) Z 001, 390 — 71, A
S 2 2N R SRR B A R B T L B A Sk 4 24 2 AR AT LA B A R O XA
HIBE 7 %8055 7 1 R 1) REUBSE 5 5 — 5 T, IS 46 5 X it Cconsideration) AH 56 1 i B2 4n #1245 ] | A%
i 24 4 BRI | I B O AT A R A5 L TS IR 2 B S A B RICR | C40)

(Z)HESTE, EEEEABEHMTIE?

TC e 2 B 75 37340 J2 [ BF S0T 7)1 D 3l 40 0 00 52 b DA 25 7 50 1 ) FE R 46 38 7 B Tl vk B e
5 SRR A R R P RN AEAE — D SE A B B T AR DLANIR M R E 7 A b
X, B G EEAN AR 42 B b RS A B RG2S R Gk, MY X E
BhE AU L gE . BIMETE T G [ 3 il i T i 4, & R A R 2 B 4k U2
75 CSIFIE 2 A T T Y i 2 BRI, L BE B A 25 28 U 1 R 3 S R T 32 i v A T
XA E X b T RIUEA R A I AR iR T

XF A IR B H R EE Y 58 N2 S BAR R AR AL 1 Sl T . 2R R R AT e, 3
A7 05 O AAEAE S T8 938 5 A L 95 3 & R 0 o R a0, 32 0 19 28 55 00 i 7 o R A TR B
R 1) 3 5 % 32 2y 2803 (R T R ] 5 L o 425 28 5 1 kSR AR A A AR TR AR S D B, B O AR by
KM “ B AL 52 5 AR T FAN B NI B9 A 22 2, A 2 AR A B U 22 4 OC &R T
RRTT BRMER I — 2P TE R T Z I R AR AR 24 Z 8] & it — R 50 5 B
oy K F . MHEZ 7 i 9 DR 97 3 & D3 55 BRI G [ R0 ) il B2 A A vk A B X 28
T LAt A2 AR 38 R TR R RN RE VLB & R A i A B ke T TR . R LA 2B W A T A BR A
i, 7 1830 4R 5 1Y 9& [, T S W6 A8 Tl i i TR0 A0 N7 OF H e 95K — Se 208 AR R4
FUASE L, A, PR Rk 220 T o 5 7 1) 5 4 100 X LA ok 40 5 [ ) 22 DR ot 52 Can [ 224 7 700 B BB 9 ol ), R
X BT IBAT I B AR R A TG R o PRI X T 2 A ISR Ay 0 30 ek sz 28 B 2 L ) B

(381 Atiyah, supra note 5, p. 2.

(39 Atiyah, supra note 5, p. 3.

401 Atiyah, supra note 5, p. 3.

(413 Kennedy, “Form and Substance in Private Law Adjudication”, Harvard Law Review, Vol. 89,
No. 8, 1976, pp. 1725—1737.

(423 Pettit, “Freedom, Freedom of Contract, and theRise and Fall”, Boston University Law Review ,
Vol. 79, No. 2, 1999, pp. 306 —307, 309—310.

(43) “By the latter half of the nineteenth century, however, both legislators and judges had become in-
creasingly hostile to gambling. *+-courts invalidated gambling contracts either on moral grounds or because they
believed judicial resources should not be expended on the enforcement of wagers.” Ibid., pp. 319—321.

(443 “This prohibition of Sunday contracts +:+are generally based on the idea that because Sunday was
the Lord’s day, it was not an appropriate time to conduct secular business-:-cases involving Sunday contracts
are not nearly as prevalent or important in the 1990s as they were in the 1880s.” Pettit, supra note 42, pp. 317
—319.
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il 4 29 22 7 (restrictive agreement) , B AL BE R RF A WA B E A X IFAERE X &
6] & HT AT S T 2 365 0 117 S AR 0 TR S A e e 4 . B0 MRS 51T 1829 4R I — D EFI R
U B 2 I AR AR R A R AR S TR AT a2k R BIR AP 2 R L 2k AR 22 HC Al T A 8 T 5 B
1R IZ RSO AFEROR A5 5O J2 28 AR LA AN A% SRS AH B B o D9 e 5L ) 1 19 Al
K 20 T2 W) 4k 2 T 0y A A T e 2B Wk SR R an Bl A & L AR T ROR KRB S 4
E RN S H AL R ZU 55 4 (small, local and intensely competitive) AR 25, 5575 gy AR H
KA EPEASE L AR R, 60

W Ah, LUGE Bt LL By 5 A Tl B el i 7 2 ik = SE AR (B 0 . o vE B DA s SR UK
(public policy) # £ & [ 2 1 & BRI & 5] B Hy 0y $L AT B AAGE o b Al i i 39] 5 B A A
o A SR BUR R e G R A8 0 S AR B B S SRR A R SR A A A TR SR AR ]
AR EML A A B EEEWNL e, HoTIREAND SR 22 AL, L2 HE
Ui B VR T B B L R 2 BE A N R B 280 TR AR AL i B BR TR BE A LA AN  SE 1 AT B
B FANSE S DA Bt 25— OA RS 2R R 3 AR S B 3E 5 (6] H 7 P9I 9 72 4k, 36 26 2
W5 G R B o Z R T A 2R LR, LT

() /g

ERATEHE A [H A f a2 T FATF T2 TG 6 A X ] B2 sl ) iy 22 4k , i
VNS G A S 2 TR Bk, B — DT ZHT A 8, FE 24 KR ZHE LT AR 7T RE A2
JE . BRI B O A b SRR 22 A v i ) L 0 PRI B AR ) RE R O BRI TS
6] [ H1 S AH 3 AN B R B T 2 5 K Se AR L UG 1A A28 B R & T8 A d BB D, BRI
FRLIN S 22, W] B HJR ik Ry R 7 AR A 2 28 T G R T A 0 R I 9 A 5k R R R IR S 2 DA
BAXHERILR A SRR FEZENRZ — AR ESMA AR, FHi. A RE A mEE
A AR R A UL s B 2 o A S 8 U Y R AT S ) T IR AR A A 1T L A I S AR R ik 5L
FUI 55 3 AR [ 3k 1y — B0 DU fim A KT B i 25 2R

= BRI IE S SRR SR e e

(—)SBREXHERENX

TE SCHEA g S8 NS H R A T o 0 B SO 2 9 A IR 480 iy i i I A, R AR HE IE X
5URAS IR R IE SR A — A NN AR, K SO R B B A H L
137 (deserO) MR IE TE SCIFEA AR . C490 FEAR A IE SO i S il L, W0 HL 1 22 P 4R 1 O 4 e

(451 Wickens v. Evans, 148 E.R. 1206; Atiyah, supra note 29, p. 410.

(46)  Friedman, American Law in the 20" Century, New Haven: Yale University Press, 2002, p. 55.
{47]) Pettit, supra note 42, pp. 349—352.

(18 TRENE A BCIE S54SR AR b E A SRR 2015 4RSS 5 L5 21 L,

491 BEH PG 7 IE SOHE A8 JES P 9 25 87 (P SA W )2002 4R 58 11 156 61 0T,
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&R B mE AR EX

TR IE S, 500 Mk 4 e 1E X5 32 He 0E SCERFR S B AR IE SC . DAL IE SCHE < E 4 i
R R I IE S, S S7 LA L] ( geometrical proportion) , &84S 2 B W 4K 18 3 3 8% (merit)
e HE I ARAR 5 24 I S 97 I I SO ARG 33K HE 4] Carithmetic proportion) . 58 X 25 , 0522

A MBI RN N P €= N ) el O S 3 T S8 853 B N v ol 5 T ST SO N - 1 4
AR, i B+ Z MR )8R IE IE X Ciustitia commutativa) , BI < H & (A& B 808 H &
B CINA 2545 1) 5 42 80 FA N A2 b /9 1E 7 8 A58 I8 52 &) o B AR B, o 5k ] 52 B 4
o FECRA DA E B )b W+ 2 5C T 0E LY 4 B o AR 2 g 7 7E P % (tugend,
charakterdisposition) OSSRl [ 1 - 5 5F 18 5 38 8 1E SO ML #70 2 <, =7 A/ L 5%
SRR T At B AT A A TR A P, ©50) FEIX T BT AN BRI T T AR 00 S S 3 iy A
A 0 Ek B BER} OO0 I 1E IE 5 A 1 SRR 2 6 AL MR R TA R 43 BE GE ST X BUYR
E P8 B g L s R N (1 2 2 WA N B S N SR o A e 511 W1 S A D B NP TR '
A AR R OC R RIS A A i AT RE IR HERS , ©7) AN RS A L R 2
TR IE IE L Giustitia commutativa) XAEHE— 20 X 53 R B Y% IE IE X (corrective justice)
AR S, oA 8 ] 2 R g BLE OSIFE 4 e | B 2 5 v 19 095 1E GE SC (I 32 46 1F SO i, fif
AT W R ZEEEE S AR SR A RS TR IEIE LB KRR Y iustitia commutative”
FRAR TiZinl (9 5 R . L W2 3 Jr s 0 A, bR 0% A i T G B 5 b e 85 Rk, C59)

Toi A 1E SCiE 287 1E IE S, #B B “ BUA R 7 (der politische Charakter) : 5 43 i
IE ST & BRPEAT N5 N 1Y 22 S TE A A 2 53 T s o4 1) D BRE o T3 2R A 4 T s A 19 DU S BV 1K

(503 Gy M) W - 248 (e 4 SRME B2 ) (58 5 B B [ 8F . 1 E Ak S B4 RRE 1999 4R AR, 58
l—2 3,

(513 HAR K23 1E AR 1 33625 i 4 P 178+ 24 17 B S AR SO F 9 1E 7 T () AR 4 ) B HOAR I /947
AW, — R R T RE B SO AT AT 23 1 8 [ IV T 08 43 50 0 4 I X BB 2R Y — A~ AT g 43 3 [ 45
BB R S 09— ) o o — SN AE FA S8 5 rpoll B 1E AR G 28 T 7 Gl i O 2 T 2 7 (2 4% T Pl AR B
) B LRI S5 BB AR 2003 4R 5 134 DL,

523 [l L3k, 59 16 5L,

(531 “IE XJE —PIEAT I EBHE . IE Lim e e, O B R AT AR sk, BREE2,
B OE SCAEAE B A ARE XA B B dE AR A L T EL A BE A8 s LA T 2 4 D
(517,55 130 WL,

(543 Arnold (Fn.4), S. 7.

(551 AN FEAG S kA S, 3240 1F LI T RATE T S, 32 %3 kb 3 B 56 3R °F 45 10 P A~ N TB] 9 56 3% 5 1 40 e
EXRTAEREN, FHRHBEERESHEHE ZE KX R . Radbruch. Rechtsphilosophie, Kochler Ver-
lag, Stuttgart, 1973, S. 122; Coing/Honsell, in: Staudinger Eckpfeiler des Zivilrechts, Einleitung zum BGB,
Rn. 47.

(561 Aubenque, in Heinaman (ed.) . Aristotle and Moral Realism, UCL Press, 1995, pp. 35, 39 ff.

(573 Arnold (Fn.4), S. 35 (,,Die von ihm entwickelte Differenzierung lasst sich dem aristotelischen Text
nicht entnehmen®).

(58] Canaris, Die Bedeutung der iustitia distributiva im deutschen Vertragsrecht, C. H. Beck, 1997,
S. 30 1.

(593 Arnold (Fn.4), S. 7.
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il BB R . TR b A3 BEIE SO O B AR AR )7 2R SOME DL 4 X 1k b
SE M B8 22 2 — AN BUAR TR E B XTGBT 5 43 Bl 2R 1 B0TR H AR SO g AR O R
E S 38 3 X A 7 2 23 BE E SCRE RS AR AS I Mt 5 R 05 IF 6] LI TR i A, 43 R L
W I N M (BRI ) S FEAR KRR BE b A R 1 W L - 22 it AR A 43 TE T SCZ5 48 S ) X AR i
ST AT 1] 60

(D) BREXSAEE BB NEXEK

AR AR R AL R RACRY G TR A WL B T [ S e R A ) E Ol R AR BT, 7R R
filh 1o R(E SR B 2 A0 J5 1 A R) L ER 08, DA B AR LI B s oA 40 O ) R 58 35 A o6
R RN IR A AL ATY SR AN ] D TAE L EE E RS R B i B R E

B UV R 38 A5 TR R A (]9 DG IR TC TE LR B R . DUV Ry 18], 75 4 A
SRR AT S TR R LS A B B R A R B B AT O RS R R B AR RIAR,. B
FETE 2 N S B R AR R 7 R A B I R AR AR R A A B R S B IRVE? SRS
b TN e & i Y FEAT AT — IR SE Y 5 oy BB AL AR B AR ), FEAN TR 19 38 5
Y (A NZE Y GANAE Yy R BT UESR T 3 55 ) A X T 4% 328 A I, 1 5 8 P B3 L S 1
HE Y g R 0] BEAFAE 22 5 RS rh R ol 1 A S K A AR B BR B B K ST R R T R T
S T5 A A4 O 2 451 (BSOS B 4 1T R 25 249) 19 3 52 I8 4 At 2 45 1A 1 52 45 36 5
FHOCAR BB L5527 783K J7 1) 3207 4 AT S O 2L, 3207 02 5 A7 AR AR D0, B AR A 6
E W MAE YA 44 ” (because of current conditions) T A i [y 7 L61)

FTDAVE R A5 G ) B 7 e DL S 3L H R 5 ) 3k S R AL ] Can 2R B
Z WG B BER) LI 5e 3 s 5 S0 A R el i PR TR BB 2 1 W) FL H R Y S BT S
RO BCAE SCRY WAt . 0620 R B XA [A) A b iy BR i kU601 P A 5 T - — A S A FE Y R ]
BV 43 FiC 1E SCEE SR ANAE s — A~ A P AZE S PR . B 76 O/ B 00 1 RS A Rk B2 . (R An 2R IA R
B R BT B AE [ I BCE RV Ve R R AR RN AR BT R IR A R R R ) A B
& B BE AL 18 BE B4 AR B & R A AOE P A il WP . XA E L S BD
IESCHWLE S B TE G IR Bl AR, ©690 52 b e nve e 2 e s i, Bir A B IR E X
(TEAT MR TT A s SZ HRAVE Wil 5 52 ZE Wi i 2D #R AT LA 25— 07 M3 N5 00 — 7 M AW
“ffi'H” (advantage-taking) , F JHAF B VB 1 L 08 U504 00 34 4R A o Ak 5 L AR BT A DL A R 3K AL
W BRI G WA R SRR R, L. FE A F B A S E G A R L AT RS A

£60) Arnold (Fn.4), S. 40.

(613 Kennedy, supra note 9, pp. 580 —583. VX . “HRVE MY B, CBOIL 1835 92020 4R 56 2 1, 26
3—19 7T,

(62) Kronman, “Contract Law and Distributive Justice”, Yale Law Journal, Vol. 89, No. 3., 1980,
p. 483.

(63) “The social or collective principle that the opponents put forward as an alternative to contract turns

out to have been well established within contract from the very beginning.” Kennedy, supra note 9, p. 583.
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G H WS 2 IE X

EAH T B ARG X — 55" A5 DRI B B, 04 SR B T h B9 AT 55 a2 i N
TRV S EE R, #F2Z, Ba E E R R OCHE 7R T AT e IR s Y 2 5 A
AR B G R AR 30 AN AR T 508 24 = N PG 38 R S I L 3 G455 ) 5 4 29 OG22 1
P o BT, (690 FEXAS R X b, EOE H R0 R KT G E R 0 BRI 43 e Y B
T, COSTAI SR B A E VR B8 R 1R AR AT O B B v S B R e A ) R A BB o B S
A 1F A .

(Z)EEHRERENX

Lo YA PR RIEMNEMEZ — ((RIE ) EE 6 45 R EARNGE R i6 g, B 2 1
TEO S JE ] L & PR A2 4 7 AR R SC55) o DAl R 2 ) e Ay 1), 7 (7 el R ok ) il e 2
I, W G 2] T A G R 2SS 5 1 A TR X 2 5 A 2 A5 ), i A 2R AL B
A ROEEE B XAG BT A X Y AR ERNICR 2l E ANg S —Sfh £
RGP E — e, O fESA T AR, X — W kT AR, kR
PSR b A AR Ik LU 15 S T RO | [ R T A R A o R, C680

TEA A H B A 7 7% 7 (rise and fall) (4 & J& ok v, 45 [ 19 56 5t 1F Sk 5 J5T 24 1 R
Z AT B A X N T — 2P 140 L OE SCBEE T IR SR Al . R IRk e b, O TSR R
SCRTHE AR £, A Z T AL R 0] 3R - F X 28 b AE K H AR B SE A2 S AT
TETZFAM M iR K32 Nl H WA RE 5K 2 NIRTVE, X2 & BRE LZ AT
MARTFRBEWE 7 25582 A5 1. AN A% 5 5Ttk B 100 2 A8 I 3880 5 2 3 i S0E B AT 55 o) i B
SR 32 AR AR Y 1Y 55 ANAE S R i b A IR AR AR 3 R B Y — R b A B G A R
N YR R T A Y A BT R T R I S R B T A A - A e AR R B
EGF, L6990 AT UL B AN 3 2ok R A A AR T B A G R IN) Cln s 2 2ok R T AT ) RE B S BRI
B2, B BeATH AR B8 06 3 ok HC At 1 3 RN BRE 53 A A B2 592 B2 B 2 F- 19 H AR

£64] Kronman, supra note 62, p. 480.

(65) “In assessing the voluntariness of an agreement, it is not enough merely to determine that the
agreement was motivated by a deliberate decision of some sort; we also want to know something about the cir-
cumstances under which it was given.” Kronman, supra note 62, p. 478.

(661 Kennedy, supra note 9, p. 583.

(671 Bydlinski, Privatautonomie und objekive Grundlagen des verpflichtenden Rechtsgeschifts, Spring-
er, 1967, S. 103. g 1E1E UM o B A I 35 K 002 43 B0 b 5008 1 7 55, DRI ARLF- A o S O A ufle . Al B
RGN T R A A0 A% 2 15 2 2, D £ B 75 SRR 451 5 45 o AR LA Bl T 40 I T s A A T A B 475 45 B0IA AR )
B DI & CAn R SR/ AR 114 ) 96 A% o 0 4 A D

(681 RG 150, 1; Heinrich Stoll, Die Bedeutung der Entscheidung des GroBen Senatsfiir Zivilsachen tiber
Wucher und Uberteuerung (RG 150, 1), AcP 1936, 333, 334; Zimmermann, “Civil Code and Civil Law, The
Europeanization of Private Law Within the European Community and the Reemergence ofa European Legal Sci-
ence”, Columbia Journal of European Law, Vol. 1, No. 1, 1994—1995, p. 102.

(693 Atiyah, supra note 5, pp. 9—10; X ISP TAT 54 0 R FTAE M TE A7 (IR )2006 45
11,45 87—94 7T,
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G FER NTER S EMRIE T 5 M EE S A (LR 3R X2 AMEES 55
Gy (0 BT 4 - AR T8 (B AE 1 G [N ™57 K 5 VF 258 5 25 10 S Wi . R ) 5
J AV BE AN SE 8 5 R 2 — R BRI AT 4R 29 89 3h 7 52 e AT 5 TRl X — 22 5 T B il
JH s 5 R Z 25 K15 A5 0 % 2 5 2 SO0 8 AT R BB g 45 W i T B L AR 48 52 5[] 1Y 24
;ﬁo £703

B RV A G SE BT A 1 1 JEL 25 TR AR ANTE | B 2 d B A 1) 24 5 i 1 B2 A 1 X il
AR, Bt e A — B RR R S N RN T E A N AT
T — 08 W 0 A I A 540 ] B2 24, 5 AR ) 2 24 2 52 B 249 N3 B T 40 53 3 7 I 2% LA i
T R s FE A2 B NN AR T, B2 N RV 32 B 2 v W 1 SC 55 N A8 30 0 [mD e 25 A 0 1T A A
SE AR 7 [ 32 BIX — IR R N 0O, IR 4 iR A AT A R AR AR e R A N ZH)
BT AEN B C A LB T W AT BT A [/ 7 [ AR & A e 1y, (H A H A A R
HIRLAE 7 BIZ U IR, AR XA R E AR AT BB S XS B 7 AN A . 70 A M E N A B
R R Z N S B L HE AR S P A A A A R R 52 e, {5 [ FESE B BN 2 TR A
AN EE b, W49 55 4 6] (requirement and output contracts) H AR A 40 B Gt AR B — J5 B4 5 2K
DABA 2 R BB A R A AR SZ A — O 3 5 K80 A W B 1 i T AR Rl B AR TR
WL HE R SRR R A W ) TR A 72

(M)EREXSEFEXHRZH

5w BN RN 6] OGR4 T8 Bl 5 B G T 4 2R 1Y S5 T IE LT Z 4R T OE X
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0913 Wilson, Does Altruism Exist? Culture, Genes, and the Welfare of Others, New Haven: Yale U-
niversity Press, 2015, p. 22.

€923 1Ibid., pp. 23—32.
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putes: The Simple Economics of Injunctive and Damage Remedies” . Stanford Law Review ., Vol. 32, No.
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Abstract : Instead of polarized at the opposite of distributive justice, freedom of contract can be better
understood as a set of rules or institutions, the core of which lies in the rules concerning the definition of
“real voluntary”. Due to the difficulty to distinguish results and procedures, contractual justice shouldn't
be limited to the pure procedure justice. In this sense, institutions relating to the contracting procedure
such as fraud, duress, mistakes and institutions concerning to the outcome of the transaction like uncon-
sciousness, frustration. adjustment of contractual penalties are indispensable parts of freedom of con-
tract, which are used as the main instruments to realize distributive justice in private law. The fairness of
distribution is a prerequisite condition and an endogenous requirement for social welfare, which should be
defined by the concept of marginal utility, and viewed as the aggregation of individual well-beings. On the
ground of fundamental rights protection, group-coordination encouragement. individual values promotion
and the legitimacy of the law itself, both public laws and private laws shall take (and have taken) distrib-

utive justice into account.

Key Words: Distributive Justice; Procedure Justice; Freedom of Contract; Fraud; Duress

(30 XUHLIH B FEE R RAUE At S 40 ), T B I 28 BB K425 4l 92013 4R 56 1 109,40 25 JT,

(35 kg \¥%1£E’J%ZI—‘T/£TJEE R EF LMY FEANRTOR TS F BRIV, AT AW
W2 o A e P g S ARG R B E X N A L )7 B R . R SRR S D, GRS )2012 R4 2
W5 111

(1360 Gardner, What is Tort Law for? Part 2. The Place of Distributive Justice, in: Oberdiek (ed.),
Philosophical Foundations of The law of Torts, Oxford University Press, 2014, p. 349.

(1377 Ben-Shahar et al., Personalizing Negligence Law, New York University Law Review, Vol. 91,
No. 3, pp. 636—646 (2016). H1[E P FXFCIRATTAEE )R 24 45 00 AR 52, U0 5 0 B =2 4w - vh e R S 0 1 424
AT B SC) A M L 2013 4R AL 56 117 BT,

+ 1000 -

www . chinalawinfo.com/ www . pkulaw.cn/





