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FH 00013 B RFH A © WA BN T P g N R BE(2014) Wi bt B A TS 1451 SR FH P4 @
JURAT MW S K AN RERE(2015) B B R )7 1123 S RFARE Q@) KA Ml h R A
RERE(2016) 8 01 R 18700 5 RFH 45,

(290 @ ARER 016 REERH 351 SRFHIp,

(30) QOHIJLE R R AR KB (2016)50 01 BT 21 S REFHRA,

(310 @HMA KRBT HHRANRIEBE(2013) R RZFESE 159 SRFARA:; QITAEHM TR AR
BRI RATHE 1212 S RFH A,

(32 QINAREFH T HHRARELE (201606 02 R&K 9475 SR A5,

(330 @ LW PR ANRERE 1O p R (DR T 2416 5 RFH A,

(34) OAt A — P AR LB (2016) 50 01 RZE 3340 5 R F A P47 ; O 7 Mg 8 T b N R B
(2016)7 07 R4 1218 B RFH P4,

(350 @i TA AT %A RERE(2016)1T 01 KK 10373 S RFEH V4 O K4 B i b % A K
BB (2015) M ik R = A 647 SR A P AT,

(36) OWMAERPITHHRARIEBE(2015) K R =455 04306 S RFH AT,

(373 QOVLIRAE 95 M T g A R 2 B% (2015) 95 R 45 00967 5 RS H e 43 .
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B 7 B T A A8 A A I 5 E RN AT B AT 3 SR AT DA B4 Dk o A BAR L L k Be S
TUE LR 119 4095 RCR B LI A — 20, A B0R HOE J T 900 3 B T H 3 h A e
FU3E T HEBR AT 3 SR AA I W o

IR e bk B ) e 2 R R — o A LR (B Z I S PR IE T IR . Rk A
B CHTRNEVE 119 28 R R HL)ER 591 Yk 55 2 A1 8 AN BOE 55 T RIALE L i iz X
55 BOTE AR RCR FUR RS2 A M i+ HLZAS ) 4 902 R A 6 AN A5 0™ R B 458 2R 3R R A2, 9 R W
MUE FEREAE 0 AT I SRAAE Y BR A o 3k Bt R B O AT U A 2 A JE AT 3 SR AR T 82 T B A7
L2 ek fige B 5 [ LADSR AR 40 5 09 L 55 o R TR AR o B — SR B L AR R R AL, HLAT A 5 A oe 4
FERNRE) A d e e . P, infif AU 5 55 A TR BRI JE A7 38 SR A, i 75 287 PR 1 i
— M,

= AR 55 B AT SR A BR A A ek b ik o A

(— ) B3R S HY IE 5 LR 172

A5t 45 N i 2 B % AN — O TR AR AR 28 B I ekt S 55 HL Y R R A W AR BUR
Fim, H— N ROR R At S IR IR O 5 AL SR AT A E L O Ik AR E Y
WA, A5 5 NB AT A [l 1 A & F i AU B 4 1) 8 AT T i 3K 45 14 F1) 25, B 461 3 % £ g
U N =2 e Y ONEE IR TR Y ONES I N SR = X A S Gl S R R N Kl L )
R, H WS AE R, PR A R ) CRAR fJf B UPICO) 58 1.7 45 MR &
)2 JE ) (LA R i A8 PECL) 55 1:201 &M@ TIME S A PG — B L5, &R YFEAN
DA R 2\ 28 Zy A8 OG0 5 BIUbR 38 Y REBTXT J5 K] 45 Q0S¥ 29 5 S8 5 98 R 6 5 i 24 1 AR
18 5 AR /D 401 A A L 90 K Bk R RTE B OR B R L R 5 22 T a8 S LA i
RAHHEHLI , FEE R H AR O T R A E A R R A A SRR R IE
SCHRTE SR Bk R L AT IR T AR W A, T 2 M R A DA R B AN LA

M g5 —— B AL AT S A5 R b A9 A 40 T A O 5 A9 OS5 Bt T RN AT
55095 AN £ 45— BUBC L G0A S 5 U b i RO f5T 55 AR i A S g5 (A0

PRI o 25 55 AT T AT 3 SR AL B AN BE 45 31 Ml E A7 B AN S2 5 o ARSI A5 It ), HG i S R
YBCRH A8 i DA By b 451 S AR YR

(383 Z Lttt L . WG 181,58 809 BT,

391 See Ole Lando and Hugh Beale(eds.) . Principles of European Contract Law (Parts I and 11)
Hague: Kluwer Law International, 2000, p. 115.

(40} ZWCHY/MMRAERL“HERBEBOENHEICHE T2 - FK . BRMBE2 0L LT,
(£ R Rk BGRHE)2017 4558 270 5,55 272—280 7T,

+ 896 -

www.chinalawinfo.com/ www . pkulaw . com/



AR A B AT T R AT IR R A

(Z) oM R T ZE RO 7 Fh R 1 B 12

SRV AR S 55 5% B AT I SRS A B o T B A I A A e R ) R A L B B AR
JEAR 95 NJEAT IR AE 4R 26 i AN BB & B AE T 3 b AT B AR 5, U JHEAS BB 97 R
JEAT . BCH AN 1 JE AT I KA AR AE 5 SC 55 L He HE B o i) 2 B o) 8% 422 UV 48 L 7E B2 95 B
A7 3R I AR 2 B, BV G AN R 68 G B A5 T 3 b BEAT B 32 5 AT A B SR B 95 N JE AT S
{FL A5 (AN J5 28 6 0 075 SR AR AT 1 458 7 T 2% 3328 SR 43 A0 k1) D S N Sk PR R o % st
HEAT AR AE S BT 3 B 400 3 sl B RS A SRR SR W £ . BT AN 9 B AT 3 SR A B AR
A B EE Ty L 55 FHARER B (LU BR & (R S 14 00D B AR 52 & 55 13 4 3 1 AT 1 oK
RAT A VR AR RO, X 23 52 e B AN B AT R B A Aol A AN Sy i B AN i 3R A 4 R A2 1 e
R figk 5% 5[] il 7 JRE A7 9 SR A

1. A PR H] 312

B BRI BRARAEAE T UPICC 46 7.2.1 45 F155 7.2.2 45 “WUPECL %5 9:101 £ MI%5 9:102
25 CHRIN /R YI R VA ML B 22 ) (DL R AR DCFRO S . —3:301 45 (BRI L A S S R ) (LU
A PR CESL(P)) 5 132 45, S ARG vk R 5 KAk R Koo il B 128 5% miik 5
B[RRI A 56 9 B s vk A SR X0 4 B 5 IE 4 R 01 55 JB AT 3 SR ALY il 1 1 S B8 A
NAE 33 29 J A s SR U] B 4537 R B AT R UK R AR 32 5 mT R I B S Ry R AT 1 SR A HE R 4

BRI RIE R AR SR ETS BAT I RAU M 8 A AR AR 25 5, 35 35 1 v 6 5 b
% 2 Do U] R T B LA 7E LR B 58 0 M AN B A A7 P 3% BE 4K 1l 38 1) 0 o 1 R
SEJBAT . MBALNBE A 72T 3 b AT 8 4R 58 5y 1 2 40 W0 45 3 O 2 2 75 98 0 B s 1 22—, C42)
R 12 2R W AH B2 25 JE AT 9 EL T R A5t A BRIV BB 08 30E 47 4R 58 2 ATH A B 3K f5E 95 A 4k 2 )
1o 1964 AECHEIBR TP K 32 58— N 29 ) (DL f AR ULIS) & 48 24 1 Ui P K vk & 25 5 19 [
PREEFRESCHR, DA 25 Z5E & W AR R A G 16 1) HL & B AT R 19, 3K 52 N TR K 52
NIEAT & RIER AW W A9 527 I A 3B . UPICC #1 PECL S2PR k7R T ULIS #9537
Y, 3 ¥ 35 FHE 9 KB 3E 324 (8] LLAR i o & ) S bk Bl S 2 BF LS 53 s &4 i
B INH L 38 5y b 1 W) SR 55 FEAR 22155 00 #8 B A A v AL PR 5T L 78 I 28 45 ) & 2R 6 2 He ke

(11) UPICC B HHEBIEMBELE 7.2.1 B8 I “FEBI S8 B0 T o 18 3K 7 58 A5 52 95 8L 55 4 5k i ASU R ]
Al 23 W HE R 0 01 2 75 A 58 B 100 B3R 2 N 7R 3K 32 N BEAS $2 32 SR W AR A 3 i i B AR W 19 1 L . See In-
ternational Institute for the Unification of Private Law,“UNIDROIT Principles of International Commercial
Contracts (2016)” , https://www.unidroit.org/english/principles/contracts/principles2016/principles2016 —
e.pdf,last visited on 4 April 2021.

(42) See Restatement (Second) of Contracts § 360 (1981); Edwin Peel, Treitel: Treitel on The Law
of Contract s 13th ed., London: Sweet & Maxwell, 2011, pp. 19—114.

[43)  See International Institute for the Unification of Private LLaw, “Convention relating to a Uniform
Law on the International Sale of Goods(1964)”, https://www.unidroit.org/instruments/international-sales/

international-sales-ulis-1964, last visited on 8 April 2021.
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TE B B IRDRG 03 SR 0 05 JBAT . 280 B 1 IR AE 1T 3 b e HE R AR 38 B T o oR o 3 s 1, G
P T R B BN R 2 B T AR i e R, (45

FAR - P R R AE 4 B0 55 JB AT Il SRAL AL i b IR TCAR AR 22 5%, #F RN CL B AT X 7 45 45 X
55 W AN T LA SR A5t 45 N ST B A Mk . A B AR T RO 18 A JB A1 % 57 45 15 )55, T £t
% N5 2 W36 46 12 32 B AT I AT ik Z A6 T8 . K il 12 2R 1 R 32 24 77 < s ) 5 AN i ) 1
A AR SE B AT X RR 25 A SC55 03 R B k. 8 T R A SRS BE 36 AN 15 i A2 4L 45
0 45 NBAT 55, 6 G F FURE 2R 75100 15 1) 25 32 3 e % . T4 BRIk 4 e g R ok
PR RAL Ty LA i 3 . C480 ULIS X iy B 7 228 0 5 62 2555 2 3K, K32 AR XA sy
A 5 SEAR A A B LA BT RE L D) RS2 N TEARE SR SK 32 N SR K, A T 7 e 32 0 bk S AT
W 3%, UPICC.PECL .DCFR fl CESL(P)¥#SZE T ULIS 3735 . HL5E i A JB 47 % 77 45 4+
SCS5 B AN NPT DA 28 J8 47 37 5K A58 45 ST 30 30 04 A0 3k, (8L T8 75 48 9% 2 43 %% J X 2% RP AT
HATERAL G BB Ah . BT R AR, B G C S B AT T X 45 45 355, 18 A [l 47 22 18]
5], FE A A 0 R A A JE AT I B eh 8 3 SR A5 95 A S Ak, ©497 DCFR 85 IV.B—6:101 4556 1
FOSE « “FE AR RO 6% 4 & U S E A 1 0 T L 25 A B R GA B ) HL A2 40038 38 it AN I 7
A FRAG D) HR AR NS A5 58 1 HC S AR R A LA L7 AR S B IA Ol & DCFR S5 1. —3:301 4%
ORI, AN RE 75 A AR 1 B 32 SR AR R R A R L —, B0

(441 See UPICC (2016), supra note 41, pp. 244—245;0Ole Lando and Hugh Beale(eds.) s supra note 39,
p. 398.

(451 See Schelhaas. “Article 7.2.2”. in Stefan Vogenauer and Jan Kleinheisterkamp(eds.) » Commentary
on The UNIDROIT Principles of International Commercial Contracts (UPICC) . 1st ed., Oxford: Oxford
University Press, 2009, para. 35.

(46 ZULIRTH L WLHTIE 9,5 680 UL,

(471 See Gerard De Vries, “Right to Specific Performance: Is There a Divergence between Civil and
Common-Law Systems, and If so, How Has It Been Bridged in the DCFR?”, European Review of Private
Law, Vol. 17, No. 4.2009,p. 586. 3% & 35 BHFIR , R B2k £ BIE L 4 3055 FUA 18 BN B8 RN 55 Al
WIRTE L B AN AR LUE . 200 CHD & NS B OB AT A5 R ME & B BB % — AT WA O AT 46 12
B9 2 H 40, st K% iR2 2010 4R KR 55 20—21 T,

(48)  HNARAEHEE 1979 FECHT WK 2105 50 555 3 K, K32 NWIRTIE 45 i, i1 52 0 A] LR GR IR 1A T R
P 0 L T 2 400 G R AN A% 5 0% 0 4 IO B 52 4N 8 446 32 R T S AR I 250 . TEAR AP DB LS5 E
PR (built-in) 458 3 W 2450 09 T+ rby 4 450 35 I B A B0 1) ik o IR s Sy * 2 ) AR g k32 401 B0 4 24 52 451
ARp 7, HCTT 4 B2 AR (ot AT L3R i () 5 e A8 347 AR AE 5 LD 12k . See Harvey McGregor QC, “The
Role of Mitigation in the Assessment of Damages”,in Djakhongir Saidov and Ralph Cunnington (eds.), Con-
tract Damages: Domestic and International Perspectives Oxford: Hart Publishing, 2008, p. 332.

(491 See Christian von Bar and Eric Clive (eds.) . Principles. De finitions and Model Rules of Europe-
an Private Law: Draft Common Frame of Reference (DCFR), Vol. 2, Munich: Sellier. European Law
Publishers, 2009, p. 1572.

(507 Ibid.
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2. 8] PR ) 5812

Vi) 27 PR 1) Jf A2 2 AR A T O B B A W 8 8 A WA 20) (RLF fif R CISG) \DCFR 5
.—3:302 4 H AL AL E R T E T,

(D CISG U fl DCFR, CISG fE& B AT KA i F 7 ULIS #LxL, CISG 5 46 %Al
562 AAESARTE R TS T 3K 32 AR Sz N B AT RAL . FEMEBRAL AT 6 7 I, 55 26 4%
FET ULIS B “F MR (ipso facto avoidance) BRI AR . 75 K] Ik 5 4 45 3 %
AR ) BE R I O DL B 76 AREE T 1978 AR R RS 72 Sk Y A R AN & A T BRCR A B
B, 0920 CISG Jf i b3 S g 57 1 R AT 1 SR AT 5 24 ROss v i O 8 b 457 o AH o R AR T8 (1)
LR I 0 18 T 3 A0 W A 3 24 D A U KB R R AR Y L (AN T R 233 o WL T 3 A0 A AR Bl O
R AT e BR AL LR AT B 2 5432, 0930 CISG o A B} 52 4% 30 M D M 1) . {2 3 aod F 52 58
46.62.26.76 .77 Z< Iy F B AT A A58 i B AR © DR B A B AL In) Y A7 7 L 9T
TR Ay I ) R0 AT 38 e P O A D) e e b A e, OO0 MR B ) R D R S AR X 1978 4F
B 73 A CBUES 77 450 1A ik A5 DU DA I TR UE B T U 2 B dh AR 00 A7 TE 7R 57 55 N DR 4B 4a A
BAR AR 3 2y B A5 A AN BE AN T B 256 15 B 4 7 300 10 ot g S e s B ) g AR AR B 32
B2 LAY /D 35 285 L 75 X R IO A Y it B R AR A AN RE SR A, 055

5 UPICC #l PECL Al , DCFR 7E3F 4 £k Aot 55 J8 47 3 SR A FR i %42 Bk F 7 ULIS &
LR CISG W37 . DCFR I —3:302 58 - (D A NSt IE 4 B it 55 == A s il B 47
AR, veeeee O TESAUA TG T HE T ad KRG 71 5k 2% I B RE b AT B 102 5 A T8 . 5 R & Hil it
0 AT U SR A R 4Bt 891 i 24 4 AR N 0 B4 5 N AN AR I SR R B 7 AR 4 ST ik
FEEG LT W AH R H—,DCFR fF 2 5 # A h 8RSk A7 # A 1Rl 1) EU 48438 1 )R
T8 » BRI Z508% 25 T 11 2 8 B AT I SRBU I 2 8 M OCIR BN R I A H SR & h, BT LURRESR B
HeBR A . 560 H R B R B g T e B B AR S L a0 R4S T AT I SR A A X
Hb AL, 23 1 TR RN RV RE 6% 40 25 5 M A7 2 AR 58 B i, HoAb 25 45 B A T B 47 37 SR A

(510 CISG My k%R a =% John Honnold, Documentary History of the Uniform Law for Interna-
tional Sales: The Studies s Deliberations and Decisions That Led to the 1980 United Nations Convention with
Introductions and Explanations, Deventer: Kluwer Law and Taxation Publishers, 1989.

(523 1Ibid, p. 615.

(531 CISG A By HL R foi A AT SR 2R B AT A 450 5 I A2 If o2 105 S A B & () L (ELBRS 75 A RIER 76 4% 2R
&[5 it 55 ) 1 7 T A2 A T 0 3 ol b T 4 SR AR S B (S PR B 200 S AT il 6 () R B

(54) QAT AR HR R T 38 5 5 5 3K 32 N B JBAT 38 SRR A7 Hh 32 R £ o B S o 3 52 R DAY X
S5 WEEE B8R . See John Honnold, supra note 51. p. 335; A 103 H 07 K ipso facto avoidance
CHRSEARRR ) o BOKE 450 T WG 030 1 R v I B A i R AN A ™ TR S Ao AN A5 AL T 880 T 3 ol P 9 452 1 )
i D S AN X T DR L A 3R AT o 5% A s R 8 T T KR A S RE I SR 5 £% . See John Honnold, supra note
51, pp. 91,757.

(553 See John Honnold, supra note 51, p. 451.

(56) See Gerard De Vries, supra note 47, pp. 575—596.
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57 T J R o 570 R R R R AR RS 5 K B R A A S A P D ok B ] AN G AT
T SR A A A Co8)

() BARY . H AL G U6 0B AT SR B (i AUA Sk 114 A 25 o 2 AR AT 110 400 3 5 A2 37 oK
KO 55 I8 A T SRACEAT [R]— P, B AR R i s % AL Tk M B 9 ©9 ARIEITRTAICH
A RO S 541,543 %, JEAT IR BULE “ it B 7 5 AT AN B I K, JF [ B e Ak o B AR AT
(A0 I SR AN . X R TEJBAT IR L S4B 48 15 8 T L 45 A ) i A R Bk, AT B oK
H AU RIEAT . (600 35 2 AL S PR B A T8 AT B AN 1 H 32 J8 AT 3 SR AU 4 0, 298
55 B bt i R A TR LA B0 3 . LS o A o T B 0 A R B A SR gl S S A [ A A
BTS00 S o et 2 BB A AL ] 3L, AT 0 2 5K AU 55 o 7 At A N A 3R A7 8 it Rk AL 17
LRI A VAT ¥ 3 S N (BN = e = B o871 e I B ST e o Sl A e A Vsl 41
VE RT3 A B HERS , OF 2 7 P R AT 3 SR A5 53 W 27 SR A, 25K TE AU BRI 428 5 b i
TS 50 B HEBR LB A7 35 5K o 0620 (HL b 3R 2 Ud R B 2 A R G A2 1R B AE
“CSEBRO) St R Ik 20 7 S S A TR0 5 I 2 T R A S v IR L (LA R O R A A R R
FR2LAE L H 19 H IR 63 45 1 %5 97 BT A e, 3k Be 5 55 bR BT [R] 2 BR il 2% A2 A
B, COSRAE - SR OV AR A R B i AT AR AE S 09 AT i R T 55, R L SR

(573 See Martijn Van Kogelenberg, “Art. III—3.:302 DCFR on the Right to Enforced Performance of
Non-Monetary Obligations: An Improvement-Albeit Imperfect-Compared with Art.9:102 PECL”, European
Review of Private Law, Vol.17. No. 4, 2009, p. 162.

(581 See Christian von Bar and Eric CliveCeds.) . Principles . De finitions and Model Rules of Europe-
an Private Law: Draft Common Frame of Reference (DCFR), Vol. 1, Munich: Sellier. European Law
Publishers, 2009, pp. 833—834.

(59 ZWCAH W RAET (LR | BHEMER - AR - JBATEFH ), /5 14 2003 4F h7,
55 359 UL,

(603 S ULCH) 2R A (A TAE O W B G ) A 4 2002 4E ML 55 258 005 2 00 RAE 55 L 6] 13k,
% 359 TL,

(613 S W CH)A DHEE  “HEREREE E 12 31) 5 5% 8 1 38 %— Avoidable Consequences? # iy O
AR B EREIZ PRI BEL S HFREELOTR (L)), A LM 1957 4], 5 250 —
254 TU; CHO R AN EATICH T 2 HFRBEE— HEREEACoLER L oMEIcB T,
HAM -V - A RERELSWCERZ B SMUIAERMEORE L RE), H AR 1990 41T, 5
54—177 BL,

623 ZULCHO N H & omflET & HEBHEH A IRFRERETEE A2 57, (B E #1990 48 42 £ 10
55 2642—2644 UL,

633 JEUH 32 e ) e LN D 2 7R FEL AR 224 D0 A 2 8l ) i 9 4 2 o e 8 28R ) T R0 — 0 4 D o
P [l Hh B R 7R AR N il 7 SR R I s 12 7E B Y 3% BT R OK R RAWCR 05 X3 T AR B A5 SR T
IR AR T 2 B B R AR B AR RS BB SR I £

(647 [ [ IF B A R SR IR . S 00 CHO W B IE Z (R 2 APTCE 2 RO MR D), B A
aFam AL 2014 AFRIL 5 85—86 1T,
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Bl ) 25 0 2R S AN AT, C65)

BTG 1 H S 1 A WA 0 Dt 55 5 8 AT 18 SR AU OC F  B DA R i I SR B I] 422
PR ] e A B T B AT BR A — BT WA T 5 R, (000 IR 415 Ak 2 THLE T
BAVBAT 00 F A A R B BT AN BRI A CIZBRO MR BR B SR T 5t 45 N 4 B
IS R A A A B DA s SRR AR AT 1 45 357 I 2 3 SR ASU DN 2 1 O 3R 728 1 e Ak 5 0747 ¢
F o X R UONAE R B AU A 6 S AR 62 00 55 8 A7 3 SR AL I 40 3 64T (LA B 4 [ D i 4
M) AR AL 5 I R BB AT M E WG A% . e AT 42 T, 25 H R R B A7 i SR 3 i 3 B R
4, 8 AT BERA E 3 RO AR 55, C67 5 L HAR B ik (AL 18 Bl BF 45 2% B3 45 %6 7E 2009
AR N B TR AE BRI B AR J5 B ) oy 32 5RO BB S 55 S A NG 12 A A R o B 2R GR
e, CO8) B TTJE 1 H AR 2 B R SR B 58 L PR O Al 5 5 AR O A AR, BB BAT 2 U A
F ) K 5 2% T 1% 38 AL AR e 3 R O ) B U A S I S R A RO TR O, €690

() RE FRMGTIE, 36 EH MR ™ 5 A Bk B R AL 22 30 76 I i 2 300 B 9 #E 5%
(leasehold) 4 & I Fl 5% (tenancy for a term) 1, L% 5 fr A AR 5% I JoAR 3 X 1], €700 43438
BB, YRR ST A R A BKE AN A AR £ LR R RN AR FH A ) 7 5T 1R
FEARE ™ AR HE M 2 BT A ACLLARAR R A A& AR T4 . Pt AR N AR AH BT 3 1) /Y
b7 AL R b 8 AT N TS A AR A ) 55 R 2R AL TSR S A IR T A A O 5.
T W R R 32 A0 A5 BIME IE L ST BA R JE e B R R L 2 R AR TR A . 72 XA
IR L5 TR TR . 15T B2 R S, 5 A ) e S — A KT« R R A
N RCE i A R GE Y RN AT SR A SO AR A A AR 4 55 T80 (H G [ A& M X TR

0657 AN HIAHE I B T AN R R VE & R R 8 B & TR sl 2R A5 B AR5 2 1Y, HOE e i N R
AP L ST AS U TR L < 199 XU & 3% e 1) 4 phe S92 o 2 3l R REL R 57 X AS AN Bl g e g . 2 0L CHD T
MR < i BRI BT R BB, ik 1732010 4F 127 45 7 5.5 127 1L,

(66) ZWCHAfRA R FEHSER 68A S 2002). 4 8—9 W, http://www. moj. go. jp/content/
000117654, pdf, fieJ& Ui M) H 4] : 2021 4 4 A 6 H.

0673 A WAL BB A O FE AT A AN Rk T- B A7 A 2B A Y S5 At b, HCRE 22 52 B L 55 1Y I A
Z L RAED  DLRTE (590,58 369 BT,

(681 AEATTHF[3.1.1.69][3.1.1.70], 2 WL R vk CR{ME ) BUE MR RY 2 B 2 i« (R I 5 ME 15 BOE 0 JE A T
B 11D L 2009 4F AR 55 270—273 BT,

(690 2 IL( H AR AL B R 28R 34 55 1001). % 8 T, http://www.moj.go.jp/content/000097168.
pdf B 5 Vil H#1:2021 £ 4 A 6 H.

(703 ZWCHOMNA— “HEHEYOTEMEIEICETHREED —FEEE - RicT7 - b
DORIERL & TEEADOBEFEMBEL 2 h0i2—7.(F L BIA 2010 4F 61 £ 1 - 25,45 103 7T,

(713 See Stephanie G. Flynn, “Duty to Mitigate Damages upon a Tenant’s Abandonment”, Real Prop
erty, Probate and Trust Jowrnal . Vol. 34, No. 4, 2000, pp. 724—725.

€723 1Ibid, p. 725.

(733 ULVA Hudkins Wilson v. The National Refining Company, 126 Kan. 139 (1928); Millison v.
Clarke, 287 Md. 420 (1980).
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F 5 R LB 5[] H REL N 2 75 070 D 400 3 B e AL S 55 A7 AE o B, ©70 JRUIRAE T 3k e Xt AL
R FH <5 T SR BRARE AN [R] ,  JL™  H A 25 A AL 4B 2 DR A U0 R RN A B LS55 5 8 s A
B A WA Z VRN IR S S5 AT adE A M X T R R AR B I e R AR 45 T OB
g A A RE T R £, 75

3. BRI 3812 55 18] & PR 4] 5612 09 K 51

(DA AR o A PRI T A2 1) 3 P 235 2R e R A0 £5E 95 AN (4 B sl 3 2 1)) 5[]
60 S T3 v BRAT Ak L AEL 4 PR ) S A i o AT R RE HEBR GOSN B9 A7 3 SRS, Ok R R
AR A Bl figp B 5 ©707 ] 2 R ) s A8 U 2 3 ok = S P Rl AN 3 gl AT e A B A Bl S T R
P55 IEATISRAL . B PR B A% b 1 AR SE Bh 55 7 02 BR A AR AR SE 5 B bt B9 75 D L
T, T T 4 R o] S A58 v ) = AR B 5 [ Sy i 52 ) 5 AR5 B SC 557 2 A R A R AT B4 T
T TP A S 45 3 0 2 0 B3 [ R ) P A RS C780

(OWEBOREFEA ], B BRI B AR 00 B B O 28038, b A AN I 445 B A 3 SR AN
B 2 BRI B ) PR A % A 1 325 BOSR 7% 8 D S A DS B Lk BB AS & BRAT AR
X T H A M i

(D BATHRIEG AL T XI5 MR RAA . % BR A e A b B AT 3 SR 5 B NS 5
S5 ANREILAE I F R AR ML BRI A5G R . 1] F2 R M B A P B AT 3 SR AL S AU 5 55 =P A7 3k
R AR (79

WO BEATUEM I AR . L% BRI B A R B A2 2 ML AR S D A7 3 SRS HEBR 2244 L L 52
T3t g a0 388 9 — BRI T 400 I i SR AT 3 24 R o g D vy ] 2 BR ) B AR AT R
WNIBAT I SRAAE 8 29 R D% v 10 S U P M s

(743 BE 2015 4, A 15 AN CRLER SR8 L6 4Ry XO 5 NI 56 FH 3055 5 1 28 S 45 7 &
7E. See Leon Silver, “Adopting the Modern Trend: Mitigation of Damages in Commercial Lease Abandon-
ment Cases”, In-House Defense Quarterly, Fall 2015, p. 12.

(753 ZWATF 2 — WLRTEEC70D. 55 128 L,

(760 PECL.DCFR Il CESL(P) i A W] SCHUE i RS2 5 S 55l B AN B9 JE AT 3 R ALY 15 08 F 15
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Abstract : The concept of contractual deadlock under discussion in China’s academia has been manifes-
ted in two different situations. One refers to where a creditor fails to execute his right to terminate a con-
tract in a timely manner when his right to non-monetary performance has been excluded. The other hap-
pens when a debtor has difficulty in performing a contract and intends to terminate the contract, and
wherein the continuation of performance will lead to imbalance of benefits of two parties, but the creditor
insists on his right to performance instead of terminating the contract in a timely manner. The former
deadlock issue can be addressed by applying to para. 2 of Art. 580 of China’s Civil Code, while there is an
explicit absence of legal basis in the latter. To solve this problem, China could reference to the practice of
foreign law by setting restriction to the creditor’s right to performance from the perspective of mitigation.
There exists a direct restricting approach and an indirect restricting approach to the understanding of the
relationship between the two. To demonstrate from the perspective of law-interpretation analysis, the
Civil Code has feasibility and rationality in adopting indirect restricting approach. To determine whether
the creditor has violated his duty to mitigate or not, in addition to consider the creditor’s capability of rea-
sonably conducting substitute transaction and its difficulties thereof, we should also take into account the
benefits that can be obtained by the debtor on the basis of mitigation measures and to what extent the

benefits deserve protection.

Key Words: Contractual Deadlock; Right to Performance; Termination; Mitigation; Substitute Trans-

action
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