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Abstract : This article begins with the opposed views of the “transplantationists” and the “indigenous
resources” schools of thought, focusing on the different logics evidenced in two representative articles, to
set the stage for an approach that differs from both. The suggestion is that we set aside unidimensional
and idealized constructions, especially of the ideal-types approach based on formal deductive logic, and a-
dopt instead a “logic of practice” approach that proceeds from the interactive relationships between di-
chotomized binaries. That should be placed within a perspective of unified multivariate wholes, and of
both historical retrospect and prospective vision, in order to grasp and comprehend the past and present
of the Chinese justice system. This article emphasizes especially the co-existence of informal mediation
with formal court adjudication. as well as of the “third sphere” born of the interactions between them.
Those are set in a broadly comparative global perspective to highlight the deeper differences between the
Chinese (as well as the “East Asian” Japanese and Korean systems stemming from the “Sinitic justice
system”) and the Western justice systems. The purpose is to point to a path of research that goes beyond
the simple either/or dichotomous approach to the Chinese and the Western systems. The article argues
for a logic of practice approach that sees beyond the either/or oppositions of the subjective and the objec-
tive, the voluntarist and the structuralist. The purpose is to search for a road to legal development on the
basis of the actual operational realities of the entirety of the justice system of China, both past and pres-
ent. That road would be one that goes beyond both the traditional Chinese justice system and the formal-
rational Western legal system. one that syncretizes the Chinese and the Western, and accords with the

actual needs of China. present and future.

Key Words: Deductive Logic; Dichotomous Oppositions;Logic of Practice; Multidimensional Wholes;

Historical Retrospect and Prospective Vision

(REHRE FTXF)

« 140 -

www.chinalawinfo.com/ www . pkulaw . com/





