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{5 SCC55 B IR TR FE U, JB T 7 15 1) B A o TR S SE L R AR R i . ik
22 LK v B R MY kA5 SC 55 19 38 A Bl LA T iz 3 S0 BB T T B AR SR
(fiduciary law) , 5 2] L 5K — U0, 15 5% 58 1 3 2k 08 £ SC 5 MR T A i 0 i A&
fi X355 38 AT {5 256 &R (fiduciary relationship) , 3% BO% M . BE A& PR IL & A9 il
B JCHORAG Tl B AR KRG L R W51 3, 28 RGBSR AS 30 19 8 [ Ak — 26 BRI 45 UOC R I

* HEEFEH 5 REBEFBE I, ASCHHERA S S FEDT I 45 SRR G55 . 5 8 B
BRSSO R AT (T H #EHE S - 19YTC82006 1) By B 2R AR A5 21 1 #2857 1 5 K 2 AL 50 1l J i 6 J AR B AT
b 55 3% L BT 4 %% B H BBl .
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1o OG5 TR HE A [ A AR 2, ARG Ul . A SCEE R 1 245 S0 S 55 12 IR 4R 5 5
Sk B ] I A B ik D A SCCA5 B 2 O S R AT MR AR R B A 32 L DA o IR G
5 L5 Sk S A PRI — B Y B ST

— 7 OS5 WS SRR

(—)EXXENRBEZFIESE SR

MIRNR F kR, “fiduciary” B IR FHL T 1E fiducia”, (13 515 4F (trust; confidence) B B
ARG AT 25 1) R4 R WA Gl . VRST8] 35, B4R 2 E AR (5 0 H 47 AR
ZVA BN AENT L L2 A M AR OS5 R A B 7 3 — D A A T A Y S5,
“fiduciary” & i “ duty”. 5 iz fh L 55 BYIETEJE . — 246 N (iduciaries) 75 A8 L 55, 78
H] R 3k A “duties of fiduciaries”,

15 355 B IR EORAE AT R RS S 2 N A RE B . — el & BUACE FER0A 9 7 AR
T3 E A AR 0 Cused s 030 fE AR SOE UG HEMI G 0 7 LI 2 FE AR B B A, 1=
T BCE TR ™ R B AT vk i B A JUE & R T iy A B A ¥ 2B A
Fo AT A E AR S R DA DA . B X S R py 2R AR e Ok, ZFE AT A
PR B T 48— M 3 X WA B TR LSS I ARTE . ok AT T BE R L AR 2 5 E FE AR
FER KRR WA — T G AT ELUA C A O — T R4 1T 5 1 2K L J5 & R AR 2
WL BERRET . TR R B NTIT B 05 SO ) 2= 5 FFER MU St

MAEF U L SEREMNERXLRNE eI EATT NSy b S A EFER R,
— JT 0 A5 e Rk B AT HTTE AR BE S AR 1E B 4% DL trust” " confidence” SR i 18 X 695 2 5C R
B FEARRAE , £ 2 A EATRR Z R WS FE 7 S A5 FEAR LAY 2 58 &R 7 (quasi-trust or trust-like
relationship) . Bl & “trust” B “use™E N LTI M5 7K m LA A X Fh S EIRELS A
EIF 4R 2 e “fiduciary” — 3] IE S8R T« JFOR ZEBUFE FE 32 48 A (trustee) 9 2 F A TF 4R
BFR N “fiduciary” , A AT T AR HH B 55 3 W gk 9 “ fiduciary duty” fF#E AR 5 HE 6
FAB IR 1 #5358 — B W “fiduciary relationship”, ©47 JEIFRYE, {5 X X 55 H B IE T
— S 2 PR

C10 S DGR RL T 18— 3 5 0 1o 3] 4 ) , S5 1l 5 1 iR ) 2013 41, 56 88 1L,

C2] BEBE T4 . (Ou IR DE 35 1k 1m) g ), vk Hh AL 2003 4R R, 58 549 WL,

033 ZULARALEK : “F 48 X B A AL ) B 22 AR B 7 30 E AR 4 (BT F n JE ) (58 26 ), IE A R
#2015 4E [, 5 29 T,

(43 See L. S. Sealy, “Fiduciary Relationships”, The Cambridge Law Journal, Vol. 20, No. 1, 1962,
p. 71.
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1. FREX LG4 L HE 4 Walley v. Walley (1687)

#E“fiduciary” — i) B i - 2% B Al FH 2Z 0, SE 00 B AE X LS i S i T b ik
HAIAYE 1687 1Y “Walley v. Walley”—2% ., 057 fE1Z%EH, Ji 4 John Walley (the younger)
S — 2R AE N B SR 5L 5E John Walley. JF5 9 40 A2 3 1o 38t U {5 #6109 7 28 8 JL b 9
B 48 R TR E e A AN . TEBIB(E R AT R b B S T AR SR A gy TR st
77O BAT e e i — A G A B TSR EAR AT o B R R T AR W 2R 0E
F O B4 (accounting of profits) ,JF¥ i th XMW =2 IHAC 4 T . fFikB SR T RS
BIIER . R FE LA R 8 T A 55 R IE

2. BXENL EWE L4 % — % . Bishop of Winchester v. Knight (1717)

B fiduciary” — 3 107 &, AR 50 1 AR F )b T AR T R RO A B T AN
SC B ANAE B — A 22 b AR SR A HAAE i A, C6 0 FE AR X B fd T “fiduciar-
y 2 FE B0 i R ) L 1717 4E Y Bishop of Winchester v. Knight %€, £77 Bishop of
Winchester J&— 0 90 3= , HAHA — PR & 40, 555 - 1F iz i f2 A A (tenant) 5 A B . &b
W R AFEE MR, LA N — BRI R I HIE T REM 4, A AL, b
) 24k 7R N 2k B2 45 40 R B B T 7 . Bishop of Winchester [ 5 2 B i 1 , i 3R 15 B 40 4 35 1
4352 W AT N RPN A5 (X Al AT Sy IR BT R A0 A 0 ST A . P iEBe e
AREFRRA NAR KA E Al LA N 2 9T 3 #3246 N (a fiduciary to the lord) , KR 47 L3
P WA AT B R A E AT R

3LERAZ NN SRR N EE 28 %E4H) . Keech v. Sandford (1726)

1726 4£ ) Keech v. Sandford — 2 #IA A TEEIE R X E2E T IAUE 55 B FEA K,
%M Lord Chancellor King 8 , HARZ AT .

FNTE A X TS Z BRI IE R 4T, 32 4 N — DR AR N, TEIRFLGE G
F VK B Z 80, T 32 4 NRR] 2R, 32 FE 1) RN 4R 22 2 FH 05 G [A) A R ER A
27, MSEERBBLIE, ZFEAL A S WA SCS ML T &R Ty B i) &
NSMBTZT Y. 24 N —Ir YRS B RO XL BT N ZE N BB T A & JF i R ¥ =2
FENR R E A AR AR IE 8 H C

REEWNR AEZE T L JEZ 15 N AR BN B AR FE A 4 25 FH 45 32 4
NSRRI ZFE AT L AR L6 MG AR > & Nk B M2 25 NSEfil, W H LN . ZHA

(51 See Walley v. Walley (1687), 1 Vern. 484, 23 E.R. 609 (Ch.).

63 See Standen & Alii v. University dOxon & Whitton, 82 Eng. Rep. 11 (K.B. 1675).

(73 See Tara Helfman, “Land Ownership and the Origins of Fiduciary Duty”, Real Property . Probate
and Trust Journal, Vol. 41, No. 3, 2006, p. 654.
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HHACHGE BRSBTS N X 5 2 N e M — AN A R,
Ji s M7V BE I 32 F6 N LA 7R RN 1) Hb 7 31 38 45 32 25 N IG5 A3 R 5% 9T 3 1 481 2% L O 1R 45
FHEHEA R Z 25 N f, €80

KR BEATE A i R B 52 25 N 25 0 32 B S A S TEFIER I . AR S FN ey
VI ER 4 EAR T B H O H S AE 55 1) 1z 38 AR AL T30S 2 L 5 e TR

L DA A AT LR AR USSR R IR T FE S H 2 I A AR Rt
24 R BR F It . Bishop of Winchester v. Knight —R LN B % M2 H AAES 3 236
AR b — 3 F 2 R A U] . BEAh . Walley v, Walley — R 38 ¥ 5 24 {5 F6 0 7= 9 A
LFEALI 2N XS5 55 = N CGEZ A 5 & Keech v. Sandford — 2 B4 T {5
SSCS5 GO N B SU55 YRR AR BOR— 28 LA £ wh o . RSOk, =4 2 AR th IR 7E 4% 7K
GV, Y B AR o S B B AT R AE S BN AT T T AR

T AR XGF R BRS A B: HEAR N A I R R R

15 S5 AGE ] T 32 46 N B J5 . b 2 S FH 0 A AS B 7 5K L {7 S0 S0 55 38 Wi T AR Oy
— e BT A ff G &R b 48— 3 H 9 47 4 A5 1 (standard of conduct) . ©97 Joig 2 AE ™ X
7T IR AT RARMET AR LS A E MR B N, X F AR REEREANE S
AR AR WA T

(m)BEXXNENEERANR

ML 55 (the duty of loyalty) J2 15 X LS O ME . EEE EAF LSS MaHE S —
T 7 55 BEFR 1 0 X557 (the duty of care) \“Bifll L 457 (the duty of diligence) B # “i# 1K
M 457 (the duty of prudence) , U & E T BRI\ ZFE A Z ARHA T 28 055, i X F SC55 8
S A Sk o (LR A0 5] 308 A Oh R — ROl S i S5 2R R TR TR XS Y sE . BRI
T EE AT 5 RARPOETESS O FR iy HAGE L 5 3 AR AL (negligence) B8 A U
jr, €103

LEBEELS . REFTELERT @

“HSE” (oyalty) A RSRAE AR M, 7 OGRS, W7 3 AN 5 B SR " EA
XA 1 A5 KU AR K, 32 26 N 9 R 45 38 U075 2258 07 19 T BOm LA AR 3, I LA BT A0 ok ™ Y

(83 Keech v. Sandford, 25 E.R. 223; (1726) Sel. Cas. Ch. 61; S. C. 2Wh. &T. L. C. 693; 158 [1726]
EWHC. Ch. J.76.

9 ZULARALEK : “ I Fh vk T IS AR AL — 3 TF 3055 5 92 05 F W B 3E 43 87 7, 3k %2 500
2017 4E5F 4 1,50 38 L,

(10) “In particular, a trustee’s duty to exercise reasonable care, though equitable, is not specifically a fi-

duciary duty”, Society v. Wheeler (1994) 14 ACSR 109 at 157.
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B PR RE A SC o5 260, LD MAEHE R IR ARG i SR UAE T2 %M E,
“fiduciary” A1) PR AT 5% 20 S0, 053 00 T 8l 19 ZOROE M w19 . D s i A5 K 5 IS /5
S S WO N & % NN

M G T SRR % 55 P SN FT 3 ) 5 R TR B Cundivided and undilut-
ed) . X ARG A T AL S O T — 2 MR DT TR 2 AE AL L 3 R N YA 25
M — M %3 (sole interest) , £ H Y Z T NF— VI Z 4T 3 R MIHBIT 0 R E . ZFEANAfE
B B O AE 5 % 35 A 25 w28 Cconflict of interests) M7 B, 129 H AN J7 1 42 58 4L 7E — 2 1 .
TR 7 18D Bt 7 Ul 38 0, M — ) 23 7 A AR 9 32 21 1 B HE A 45 7 (best interest) BBk, 36
FE 2y« 22 DR U R S AR 55 07 A T SRR

P s B M — ) 2 AR E AR AT RV AZ FE N A AT O IR B S BUZ 45 N £
ZERFHINNP L ZFEAR T T 89255 RER R 2R E NI EERE —FAEZ
#4978 Cuncompromising rigidity) . % T 1% HL I 1% 1 535 Wi, HCAE 5 92 B Re i 2 #py 4E
PRI B2 9l 24V — Fh 9 B)7 1 BV (preventive rule), U137 RS2 B 34 ofr, HUB % AT 46 A1) 25 o 28 B
HAREL A A 25 09 F L, B AR R ST (no further inquire) , B2 a2 it B 5L 55, 3T
K ZFE N B AN G 2R S 5 17 A IR e 2 B

B A 52 B 10 i i — M) i U A ) O 3 i B O 0 B DA T L HG BN AE TE R HE N IR AL
(settlor authorization) .3 25 A A & (beneficiary consent) . ¥ e 35 7 it #fE (advance judicial ap-
provaD BTEIE . 22 DU I 5T 1 X 2L 5 SME IR L OF 64T T 38 LAY 9N, flids i, X 28 )
SRR R T LABZE O AT N AR G e — A i HARF S 2 4 N EBcR A 55 . R
DATE B HELO AR 5 BRI L (H 2 2 1 8 ) B2 0 o5 8 G 1 12 b IBCAIE ) B2 1) el L 32 4 T
HIC N 55 AT AR L5 15 . — RV T B A7 TE 2% b 4 R s T
ZACNAEAT R A PR R ARG I, i L B S8 2 A A R 45 b 98 5 F] 45 H & (con-
flict or overlap of interes) fEEIFAEE UL . A BT FoRAE AU AL T 2240 DS FESUECN 4], 4
A 1 32 FE NS P2 2 T L b R B 1T SR 4l Ao A BOE e R AN Bl HOAS OB T At 4k T 2
728 S YA SR AL T S ) T BRIV 7= L AT 4 Bl B N TR 2 Y B A O
PRTTHRAE . RH LAY, S0 55 55 Y S A v R, (1

(113 “A trustee is held to something stricter than the morals of the market place”,Meinhard v. Salmon,
164 N.E. 545 (U. S. N. Y. Ct. App., 1928) at 546.

(123 See Tamar Frankel, Fiduciary Law,New York: Oxford University Press, 2011, p. 108.

(133 Ibid.

(14) See John H. Langbein. “Questioning the Trust Law Duty of Loyalty: Sole interest or best inter-
est?” The Yale Law Journal, Vol. 114, No. 5, 2005, p. 929.
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IR A R E— R 55 5 SR A CTE — S B 3, OO X m/p T DATE WY A Y 22 ) OF
AR P I8 4 K, ARy — B R ek, 36 E (S — 15 #E % 1 (2010) ) (Uniform
Trust Code) 5 802 Z&XF 52 LR T RIS Y ME . % 4 I DA ME— ] £ FHAE 1E R 25 vh 5 R
AT TR FE TSR S5 I g T B EE UL R SR . TEPE I b i kR i — ) 25 AR
R — R 253K (default rule) , RIS =E A 55 A 2976 936 ARG E I8 T 2 B AT
TEAF FE SO h 249 38 52 46 N3 S ME— ] 45 2 T A2 1Y

2EFLS  ABEMG E ST B AR

TEYESE T R T R S5 R AR AN 1 b — T o S 0 S i ) ) B L IS8 AR 5 00 28 — R 5
B A0 BT DL B 55 R A5 I8 THA5 S SC55 110 P 25 J E A5 PR BE 1Y L b ST 3R L o [ 3 X8 O 5
BESE ., NI —MBEEKE 555 75 88 FOF A BUE 55 B8 FlA i —BOE W, P32
FEN IR A Y — D) 55 2 S ER AT LLH G 55 35 2 “ ZAC AT A L 55 =15 L L3557
“ZFEN I RATA L 55 = ZHE NG AT U557 0 5 BT, 2 A S R I Ry S S B, (160
T 43 v A ) B 1 S 55 B T R S L 55, 1T

HH L RS2 U551 P TR X Y A TR R LS5 T N TR S A E AR 2 5 SR S BRI TP AR AN 5
R . I H R S AR AR TR S LSS R R A AR B,

BEE( 2000 4EZHE A ) (Trustee Act 2000) 58 — & Bl R 3 X 55 i AL IE P 46, (182
T EE RIS IR W — & A T 5 HEBRE H (exclusion of care) B  “f5 FE3C AN
HEBR IS 3 55 I . A2 6 A R AN R 3 557, B9 ZAE AR E 10 5 fg
22 MAR K s AN TR 1) 52 FE IR BE o BT 240 B 1 52 46 2 55 0 T 22 07 390 i A2 B N 19 1 7 3L 55 T L 46
BRIEANNLNTT 5 A S AR JER KRB h &G % 5, BONTE & 55 10 br HEAR XE A5 2

(151 “What they especially import is the idea that the fiduciary must act solely with the interests of his
principal in mind: the fiduciary must act to secure his best interests, and must not allow his own self interests
to govern his behavior in any way that would conflict with the principal’s best interests’”, J. E. Penner, But-
terworths Core Text Series: The law of trusts, London: Butterworths. 2000, p. 20.

(16 “That the solicitor’s conduct in providing the plaintiff with the wrong information, although a
breach of duty, was neither dishonest nor intentional but due to an oversight and was unconnected to the fact
that he was also acting for the purchasers; that, accordingly, his conduct and subsequent application of the
money advanced by the plaintiff to complete the purchase was not a breach of trust or fiduciary duty”, “It is
obvious that not every breach of duty by a fiduciary is a breach of fiduciary duty” . Bristol & West Building So-
ciety v. Mothew, [1997] 2 W.L.R. 436, [1998] Ch. I at 16.

(173 “Directors act as agents of their company, to which they owe fiduciary duties (in the performance
of which they must consider the interests of both company members and employees) and a duty of care.” Eliza-
beth A. Martin (ed.), Ox ford Dictionary of Law, Oxford: Oxford University Press, 2003, pp. 150—151.

(183 Trustee Act 2000, Part | , The Duty of Care.

(193 Trustee Act 2000, Schedule 1, Application of Duty of Care. 7 Exclusion of Care.
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B 55—, A L RE & B 2 (reasonable care) X FE Iy AN 5 ME &0k ik £20)

(1882 AFENEEARFEIL ZE )5 15 A5 SO0 T RUE - ZAEANA L5515 — A 3 1 4
THOANALBE A ORI 7= IR RE A7 4048 BRAR HEI 7™ 5 Rl 27 32 45 N 04 BRAR 4T 0™ . AN AE
ARIE B R B4 ZAE NS TT 2O G FE M 7 A b BBt W (B 0 537, PR T
P S, FECGE—(FHIE (20100 VTESS 804 SR T B/ B L 55 . “ ZFE N1 % 1&
R FE H B A3 2 Be 2R LS AR R FE S 00, (8 — (R A A IREE A BRAS 8. M AT 8%
PR, Z 46 N B R G BRI B B RE L KNG 7 S AR B I B B O R BN 2 4T
N Ty 32 65 N BE T 7= AR AT DU R T8 R 55 . O3 b T 7 S 55 i LA L LA
L HEBR I P A 2 AT DL 5o 24 20 A A0 TR G A S 32 G I 24 E 4B O LSS B R AT PR
FEB  ZIEER 1008 48 1L T 4B N 3248 N R30S AR AR LA B x5 48 H A0 P 9 32 4 A F 45 1 40
IR B TR BEAT IR 2

TETEIRE R LR 55 2 % 1 ) E A i 2 204 P A« 5 ol 0 W LI (business judgment
rule) JEEBH A ML (a prudent investor rule) . 75 My 4 W K005 20 W) 450K, B 48 A ) 3

T 5 S S R D A M T S &R A SRS SE AR AT RE Y R AR B R AL L T AT B,
FHA B b A AR I DR SR AT B JBCZR 119 e R M) i o BV DR SR B 28 A R Al g B B S BT —
PO, e al RIA Sy HOS B T 8 G D 55 . 20l LUE B —F 5 A AR 1 (a
standard of review) . “25) JEARCE T A ML GE FT T < fil £5 5 O, H 7 SO A Z B AN DR — 44
AR BB AL B B BSOS IR A B2 ST

L LPTIR TR OS5 B9 N R A RO L 5 AR S o LRI, S B R E A A RRZ
FE 55 EAT IEFUHAIT L 3008 125 B A0 Ll 3R 55 o R I AR R TR R EOR

(D)EREBEXXSHZERER BT EHEHRGFAN

PRl U XG5 BRI R (s O 2L ST O 2O ROE 22 R RO
ERE BB, S350 G5 AR PR R LA R S U A TE Y ) S s 2 5 e B B AR SR sE
PN OBk R L W R 2 S LT R B K I gl B 7 iy e W T 9 Y | S S 1 o
RS LA R A i 2 J5 A T S BB O AR B R BT AR W 7 B A Bk Oy L

(201 “The fundamental duty of a trustee is to adhere to the terms of the trust, to take reasonable care of
the trust assets and to act in the best interests of the beneficiaries or, in the case of a trust for purposes, the
furtherance of those purposes.”, Principles of European Trust Law, Article V Trustees” Duties and Powers.,
2.

(213 Indian Trusts Act 1882, Chapter Il . 15.

(223 Uniform Trust Code (2010), § 804 Prudent Administration.

(233 1Ibid., § 804 comment.

(241 JNA S EFRZ LS55 B L0, S 00 R0 06 - =l 55 30 I #0000 574 6 £ F0 2447 L (3 2% ) 2008 4E 56 2
.55 68 UL,

(25) 2 WUl R W« 2 B8 ) R =0 » BRI RAE 2014 4E ML 58 419 TTLLR
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A4 (injunction) Ml 3% PR B 47 (specific performance) , B fIT#B X Ak #Y, EDIE 1 5 - 3% 2
XFAE” (Equity acts in personam) X —4% 5 o Wi 5 i vk 5 M5 % 9 Rl 5 X R o0 X7k 1)
AR . SR EORAE L REME IR B S S5 W m R RR R 9, BN 0 b Y IR 38 3R
) LA B A5 H 52 bR ) REAH AL A 8L 1 45 FE 1 B2

1.8 -F ik Loy B L KA

i -2 | IR #4638 F] Cequitable accounting; accounting for profits; accounting of prof-
its) AR SRR TP B ZFE AN TR L 32 48 B O ORI sl B F AR Jw T 52 5 AL,
WA 35 R w2 UK L AR 5 R A2 #3 A (disgorge these benefits to their beneficia-
ries) , (26

1R i R e — o 3 T AR ik Wi A T S B RBE O S BV 2 5 N A T AT R
K ZAENRFM IR ZVAHTE A A SE RGN D ARk RO A 45 L BRI 32 48 N 9 g
A T Lk B RE L FIR] 50 g A B A B A O 52 4 BT AT AT SE R IR 2 48 AR LA 2
W g HH RIS B AP EE (due allowance) , BT #0252 FE N Z 28 IEIE W X R RoR B AP 5 & #8,
BUE X RS FEAT 2T AW AR, 2T

W T LR IRIE AR AN A LLAZ 5 N 32 S PRt 5 9 b SR 26 B LA AE — BE 2 v, 52 3
NBA FEBRB AT IR 38 o ik Fp 75 AARAT 1 e A I B BOR 2 e Ok B R AR
EZ s N AR (windfall profits) . 1280 7 ¥ K AIE 75 7 4 0 15 B8, X AP B4 OO0 58
o 290 AR X el LR b 5 S0 S 55 T S B ) RE (deterrence) AR B, A F 1k BB
iR I A Bt B — 5 AR

2. M HAS 3

LHAHFE Cconstructive trust) W2 ¥ 2% b A HIE  (H2 E BA X P PE (in rem) W&, B
IR B E S A “equitable reliefl or remedy” . M2 i # #f H A M7 0k b o) —I0AUH] , R B
FRGTIIRE . BN T AT LU BN R T2 A R R R R — T 4G, T
S BE A TR R H AU i B e . BT L R FE UM AR LR P ZFEA
i B AE LS55 AR BLE T 93— 05 [ 8 AR Ak 5 A sk o i AP 05 M R M B A

(261 Leonard 1. Rotman, Fiduciary Law, Toronto: Thomson Canada Limited, 2005, p. 712.

(271 See Smantha Hepburn, Principles of Equity and Trusts, London: Cavendish Publishing Limited,
2001, p. 233.

(283 Leonard 1. Rotman, supra note 26.

293 See SEC v. MacDonald, 699 F.2d 47 (1st Cir. 1983); 725 F.2d 9 (1984).

(301 “Proprietary remedies are generally referred to as equitable rights rather than remedies. This classi-
fication is not necessarily incorrect; when courts find in favour of a constructive trust, they are not simply im-
posing an appropriate remedy, although the perspective is remedial; they are creating an equitable beneficial
interest in favour of the plaintiff. In this way, it can be seen that the constructive trust has a dual character; it

can be described as both a right and a remedy”. Smantha Hepburn, supra note 27, p.191.
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—RIE 53— T HEHE AN Z AN A BT B AR Cequitable title) o BGZ M ™ KO 1
A — VI i B R T A . SULRR FE T T R — Al SR R S L S SR Y O R SR Dy —
Rewe O AR AL R 5 M s A AR 34 AR A D RE AR R AR ARL L (ELPBURL 5 9T & A S SRR
Rt N B ROHT R e X 75 LA ROMDR SEBLAY . X T DO T AE

= PR BAR OSSR E S R R E AL

(T EREETELEX NS ERE

R FEEEIXTE 55 R E 2 P e 5 DU B “ (5 46 2 S NV 2 TSS9 " ZAE N7 5 25 4%
JeXHE 55 9 BB RLE L IF H R T e R AR AR TR . 73 5h i A0 Il S 4R 5 R
FHEEIFIE , BT DIAE S22 rp P TR m] DA Rl 0 28 rp Bl S 15 P ) o %o 7 58 52 SC 55 1Y
BARAEE 5 25 RV NI A SUHE TR RLE .

BEAN (R FETE ) T2 =B (547 2 N HYSH 14 2850 2 FOWE A NRRFEI 7 1
B A 53 B AR TR 1 SO A 0 7 AR FE I 32 AR 0 R 0N R TE R 1 T
PR — e A DD RESR T B BT e e ik b U (R 4T .

BATCAFNREN THF M H SPE ARG X 54T 7 E , A G
WA TITH . WNCAFIEDS 147 ZAT LA HF W F RS A XL F RN R A
Fl o > TR 4 F0BEAR A 45 0RO 58 4 — B0 R R ) MUE F S5 H B TE TR A
F A AR 25, B LSS 1 AR 55 i BRI IR R . S 5T E L M T (E 4B
EDYCRFE VR ML O A T TR . 25 558 147 A FIEE 148 kR FE R 4G
+ 5 287 1) 57 AL (R I O A TR AR AR (B 148 SRS 1 AR 8 WD) HLIR N A RE AR AE
5 148 SR 1 ARSI YT E IR . X TR SO L BR TS 147 A5 1 RIS IR A
DA 26 SO T8 5 — 20 dfi 4k

(UEZR k) &30 AR 2] T B R 507 . o i) BRI R IE N B ZAEE B
TEZ5 i 55 AILAS CUE 27 20 W) e FLHE SR WS SR A L M S AR SO D RO R R E . AN CUE S 1 BT
FBIEDVH 2 F LN 3 AN 2 AWM MLE AT LLA L 5958 R R 3 & (mutual
fund) | 507 {5 € Cunit truso) BT B — 20, LR BN G HEE N SRS M BHF A A Z 1
Je— PG SO A B T RGO SO IR 9 AR N AR N S
A NAR 55 1 — B BE

BT bR JLAR R R W 2 ) i BT A W B AR AR 1 )ER 98 Zxt bl 4w 3E o i S5
ORI O EL A, LN AN N 2 RN R AT BOE AR B R L X2 W O R A1
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M ANRRELE bR TR T g« (P A8 N R 3 LA 48 2 B S0, vk A A 2002 AE L 58 96 UL, (fF 4E
O 25 RMBEX.
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duciary law) i3 B 404 , FUR AR DGR A IS 40 0T 45 SRAT ik 2 B Z R R A .
S b, B AE B SRR R IO AR SO FUR — R T B S L Rk e L S R A5 AR [
B2 U0 BRI 5 R TE AN AT S BT AR B AR A SOk — DR T v gk BRIV R
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(391 Z WL EPRME A RAD)  JE TR A HREE 2009 4R R 56 171—173 3L,

(403 R 3B AR B R A I I A TAE Y QR E ST 02011 AR5 2 1. 56 93 TL,

(41 “Fiduciary law is messy”. D. Gordon Smith, “The Critical Resource Theory of Fiduciary Duty”,
Vanderbilt Law Review, Vol. 55, No. 5, 2002, p. 1400.

C42) TR E g (P AR N RGNS HC A B SO ik HE R 2002 4F T 58 96 BT (IR 4536 04 25 & 10
B,
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X Cunitarism) Fl* 22 56 32 L7 (pluralism) PR I, Al & 2 15 30 B L — B 2198 i B8 BT A7 {5 X
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BB AT AR T L 75 2 H AR PRI v o 0l A A S S5 TR 2 R e U A R 60 ik B RS
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FEVE N ZAE NI 5 — B  T A 5 fF] 45 100 M 55005 AR AR OF 5 T X e F 7 A4 T
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R AESUR  XFh R 19 K B2 T 2 N Z RN AF AR G 85 I ORI . BEE A4 )
(0 K 8 — T3 T Ak 2 0 T H RS A0 BORB Z2 1) e Ml 40T SR 9 B R L 1R R BE A2 R i U L X
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FERKE AR L AR TC R UG 5 o B 5  58 R T8 T 32 48 A\ i Sl g =K F
BIVIF 55 o W AN A 32 S5 2 ) J0F 55 ) B B — 2 T AT D B A B DI R KO RIS T A G, TE R
FH EC B IS 328 20 336 4 B A5 1 B A4 R

2.5 KRG MER
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B, F 5 BT LE I Eh B RGERIEAT 0T . BTG 78 H w45 2 15 i R B S 55 L W
B T M VESR R B R F1 20 B 55 8 S RAZ 90 =T 3R AE I R A B R R R P,
N I 55 AR Ay PR S B UL 2R T o AR B Ry 2 L A R DA L A O R s 2N D U 45
JE R A HOR B B 45 BOARAS TS L 2R VE BRI BE 1 R B T4 RV 45 B M il
REVO s o DR G A S — 00 2 LB 3, AE AN B A R R v LA By S5 A T AR AR, L BT LA,
THT A% 2 B IR S — T 32 WL 3R 762 5 1 B o D 5 0 w0 55 Rk — B LB R A A H 4R
E AT DL & L EOR o T A DR A R WS d A R R R R P R R R T R KA
HH L 09 5 76 B =0 R A Y Sl AR R L B O o 3 R B S 55 T LURR E R B AR S E Y A%
B4 .

(=) iR 3% 7 & A #9148 < 18] 1

138 3% 35 ) b5 — A A2 AR B 4% 49 38 0 I

AR A A 5 — M 42 A 3 T 2 AN T, FL g ] (0 2 S A5 S N (4B 0 B3R A JF:
FEBEAZ AN (ZHE O [ SE B 5 2 17 B0 5 v Bl AR AN I “ 41 2% 7 5 47 S A1 3R R 7 O A7 0 58 4
FIRERY A FIEDES 148 4558 2 3K 45 149 Z 240 B AE T 3R 38 AR A L 908 7 0 4 W b 34T
2, T L 30 A9t T M6 5 R RS 8 15 3 FH A [, ©50) S 3R A AR A s T 38 I A5 S 55 1 R ik

(543 Z DL 43 BRI 25 B 25 T B4 1) i a2 A ) ——— % 7 3 A SSCAR R 52 B8 1) R JB (2 2K ) 2009 4R
5456 83 L,
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AT T 20 A B H AR T — R A AR A I £ L B B 0 A S T N H AR R
P pideidE . BARBICA Rl L 5 148 Z5 5 2 0OC TR IE KA QU A) ( #E 5E I A Se 3 ]
ANRAT R N B3R RN T2 w1 SEBR g, EL SR A B A A IE 2 07 25 FRAR 4 265 149 SR A9 HLE
DL— BT B AR ASUAE 3 I A5 35 SRSCA Bl ) 4 47 S A AR HRRD JE 25 30 53 4T

2B FA G A B SARA KA MET K R

T A AFTE A NA R ZFE AT PR IE T L 31X 8 TR R 34 AR ) 2 5
FRIE R S AE S RUTE R KRS, (H 2 BRI 528 A 7T BE A7 75 6 A 0] . — J2 35 R 5040 5 il
ERMIEOLT o ke KA 58 2R i B HE N 5 & P 3845 1 B SCRr i i “ 22 40 B3 7 (windfall
profits) s — &2 FE N B 3 S AR SCE5 MR A B b A3 5 A N ROASE HE 5 A 2 15 0 19 15 4
T8 W AMEE | E T 7E 3R 36 BRI A TR

XA [A] RS2 B 5 3R 34 3R] I 3 LA OGS 6 1 55— [l 1, 5 13 34 5 R e ol B ) R 0
3 A R 2 S AR T U IR AR ROBE RN T R AR R A O OR R B Y R
BTG IE , BT LASCHF . W5 A Rl A 2 i, b R bR O R R N AR AT S N B i
FE TR AT A5 WA AR UL Az A 2 e, 00k Bl R A T B BT G B, SE 45 R
A FIFI RN T %R L L OO R b L AT A A (B2 38 A 55 X R SR B AT, BRI Z MY
KM TR EERDRPXZ A A HAME (due allowance) , 2 F NN 1EF EHE AR P %
R 5 RTE T AR ) B2 ) 22, 3R 3 i AR A 5 2R 98 AN TE IE B I 000 R 2 15 BE % 3R A% LU K 3R 1R 2 /0
FE T SRR R WO T 5 3 B DGV 56 R A S 55 1 32 FE AR BRI 1 BTk

T3 AN IR A N A2 FE N B S B A g A SRR AE L 10T ARSI A £ T AR A L A5 DU S B
3R IR 0 B L AW i B A SN L RS E A S IR R AE S5 AT 2 A
RE, HEHRALLEZ HRERMLHTAZ B, 7E BRI I, 538 0 R W AL,
A2 R 5 5 Ak S Rl Pk TR R i 55 221 i (forensic account) #E4T % [T
B, OO E TRFE LR, AT % S%, ETADREN. B EELZER IR AT A &
ALHEAT I AE

3B RA 6 = A

— M5 AT LR EETAFAL M ™= A, B U Bl OC R BAT — 8 19 B Pk 5 AR X R 2 5
Ty 5 B =N RN 3 B AR SCSC55 i S By i AR S A b 2 4R N A SR, (HRTE—
SR BRAR T v 23 77 A 3R 38 3R R B 57 = N ARTT ) R, R Sk i, T 43 Sy T e S A

(551 S ULEF B RBOGR AR 8 47 T ] AR B —— 30T R B R R AR5 959 &7 ()7 Rt o fl
22019 AR5 4 1.5 220 BT,

(561 S0 GO REE Aol 4 B A B R 5 AR B A 05 40 E A BRI &5 B AR BT AT XN Rk
B B g e 45, (2019 U7 0112 R4 24219 %5,

(573 Leonard 1. Rotman, supra note 26, p.674.
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— I = NS R R A2 FE AT 335 S AR LS55 ATE 8% W3 Bl G 58 B AT o 1Y
T . BERRREIE o 28 = N AR BA W A A A AR A T L [ R AR S AR 7 o — JF:
RIE T RIEN . Add B E R AR R = AN W LR L R A e K5 2 e N
56 H 3 B DL T A ZOR HOR IR B R A B BT, O I TR A 5 % 42 R 58 = A5
MR %, Ik L2 TR A& T Ry A 1k H 5T Ty 20 AR R S 52 5 1
e HRHCR I K EF NN R EE TS RIMOE IR = AR ST N Z 4.

TR AT RUAE ST AT R R B AR R AL 23 3 AE W 7w AR AR B R E
PRI 3 = NN B AAL SZ AL AT 7= B o X BRI JE S ABL T 0 58 vk AR L 45 48 A 4 AR
s, EE NN P EE LIRS WG B80T {5 48 R L 2 5 RUE B3R i 3RA HAD X
— SR 7 F A I A B AT 9 58 1 A0 A5 HE 09 WA P - X A8 L T 2 U A A o R AR B R
TE W JE A R L BRARSE = A B R WA TR Rz - AT A . AT
AU 7 1 S B (R0 32 HE N 25K AR IR HF] A, BT LA AR AT 9 05 55 BB

o A S5 A R ERE R 3E A PRI < DA BRI 45Uk 151

AR h AT IR P[5 B A X B [] J05 5k 7 E , 95 56 1 R R AR TR A5 X
KA BB R AR SCSC55 38 A F Y ) 2 S E 2 LA N sl R, AR Z T P ik B AR X
55 AR T B i 1) g 5 U BT 9 5 o0 R R R A . S BR b AfE —2EE A C R AT R
MR R A O R AR 55 AR AR AR 5 AR 23 18] LA i) BE ARG 3, 28 QA 2 i i T3UAE i 4
Wb AR SCC55 MU M 3 N9 AT S o OO0 0l A7 2 3 IR HE 0 ¥R U T MG L 55, C60)
T SCRE BRI 27 USO8 T3 05 T Y 223

(CEBXEANEHHRE . FRANREGERF

BEFR R R AN I — P AR I FATE SC 2  TRO BT Il 541 AT 28 S IR 55 19 (082 B 7 B URAR R A
JE bR —Rh A I8 A T EL L BE R OG AR B K S AR AR T AR B BT 0K X O R AR ME U R
Se4x H S FAE XU Z A 78 18 35 B 05 AR X A

MR B9 R E B2 BB OC 2 b B (5 AR TR 5 B 1 4G J R R ok R, OO ] R 5E 42
2 1T 37 3% A of LA A 98 8, D FL IS 22 AR By R WA N SORS M SR B B . 7R EE RO 9 12T

(581 Ibid.

(591 Z AT . A5 ORI FE B B AR 4P ik 51 A7 (BUAR 5 A )2019 4E45 2 31,45 100 1T,

(601 2 LB WA - G5 5 AT (W W A A BT —— 2 T 3 S 0 0 U85 L A 7 O R 2 BE 2202006 4R 55 3 1,
%141 7T,

(611 “Patients often place great trust in their physicians as caregivers.” Claire A. Hill & Erin Ann O’
Hara, “A Cognitive Theory of Trust”, Washington University Law Review, Vol. 84, No. 7, 2006, p. 1764.
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B A R A AR A TR AR S b R — S W B0 TR R R R R
Pl HR X B P ORRYRE  BRST SR AT B A A 6 755K N AR BIBE T B AN
W HBRIT RG LA FR XA TSR IE, B A BB B AR 2R AL BT R 1l 55

AE 73 75 T AATTRS B2 A A7 A0 3 G A8 VR (B R 2 R e R e 8 5 VA 5 i 0 5 31
PRy Rz i HON FCE & T A fel B e 5002 R ATT ¥ 5675 I 00 7 X RE A T8 5 0 B AR T L &Y
W BE AR A [ B v U RO EAT A A R £ N B A Al R AR AT e X N B A B

L B A A ) 52 ) ) B i .

HEE G S WAATER MM A L. BB BT AR BEA T A Z O A 3 X
pil -f?>>ﬂ“ﬁ)?ﬁﬁ’ﬂﬂlﬁ$:“%@ZﬁLJ@?U@%’?)\Zﬁ“Baﬁ‘ﬁ'ﬁ?&iﬂiiZ@Kﬂ#%ﬁ?&
7 I3 — B AECH BE « )P o A B A PRI R A A Al O A T
T B IS AR B WA Al AR R DRI L B2 om0l AR IS 33 45 R 0, AR T R At FER
MmEZzAd., 20EARHE. &AL, FHRAZHEBERETFSZH. MEWTF
B, DOt U o B AR B A ROOE AR 7 115 &, — Wi 5K — A L X R A 38 8 SRR Y
W AR TCF” T oRAQ A AR 2 PR P70 il 2 2 2R 28 DLRR R 1O ) 4 0 3L 3 57 A

A~

T34 BT I AR BT SR A XU M RS A o L A RE X PR AR DL R R R G A AN VTS PRI
W IERTIR MR G M &% B, BRI, CURAE B S EE BAG BT
SRYHFAE , 435 7E— S B R I

FEP|H T IR EE L CRRE R, RO SR EE BRI S BERR m RS, T
B MEESG kAR AR SCSCS5 B IR AR 2 ) A9 A A T = SR 00T B AR S 55 1 B, e L2
X BE AR 3K — 32 FE N B0AT A AR B E

(Z)REUXBZEEFOBHRNE AR . EEEYX X FHEE

RAG TR B Z W2 Ry 555 [ AEUE 25 55 AR Al BEAE & [R] b UL B — DD 4
1 22 7 i fe v B A 1 A AW 5 Ay Bl R b A AT . S TR BE AR B AU PR R
F149 I 3555 3 A6 925 AR B0 B O AR DA S 9 SC 55 L WY AT S m L B 1k G AR A TREIRCRA
AL AR B TEATHST . Bl A2 & sl b, PR A2 6 20T LR A i RO i w5 M — ) 45 H
B AR IS AFAR L 3 G ] 45 b 58, I 30 B 0 <1 7 1 ik A v BT 00 A A8 5 e R DA B G A B

o[RS, BRI AT AR B BATAR A MU 1 7 2 R AR AR 127 i R v R B 45 B T 0 R

0621 TEUfdy g2 (UL AR « 9 ), AL VLA R 22 5 R kL 1985 4R AL 56 3 BT,

(63) Tk F BEETF), 3 H( E RV 2= 2 ), Wi T4 v B BF 5% BE SCRRBF 58 == 4 4%, o [ v B
25 iR At 1999 4R R, 5 825 T,

(641 AR B 2 AN SCR R BT SR R P 7, b [ S A AR T A ) 2018 4455 8 101 45 963 UL,

(65 ZWH TR “EHRCRMESRSKRECETENHE” (52015 45 12 #5580 1T,
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o b B AT R BT, ST KA A R IR 95 ) A B L =2 P4

AR B A R CRA R o 5 3 BB 3 R 25 5 L 0 R T XU A 9 AN - 5 AR R AT
FEAF I RO H E R — S BRI ORI 25 52 B, R G B A R O B 0 5 R S AT
X B TR 2 5 75 S LA R Y BRI RGE L BT RS AR R S B AR
VBT AR BRAE 7R s AR AR AR E L AEVR YT A B D T R W SE TR A A BT R
S5 T A N B3 HR SO R 10 7 B 52 3 b, A S P A o T R O O O R A A T S A
TS SR 2 B 8 S, Wb b SRR TR B 72 1~8 + 1. H7E P,
A B IA 12 ¢ 17 HL— i T L AR AT N B 3 AN DA RO E SR nT 3R E AR
IR ANHBRCT 10 AL B, 0660 3CHH 8 F 22 46 A (fiduciaries) ) FH 22 6 & 4y, X %2 35 A it
IR 245208 Cundue influence) , P ICRL A (19 15 T8 , G SR 4 BR3E I 15 ) S0 55 1 1 I SR kA7 Ab
B, X 52 AT AR 25 AT AR AR AE AR AR 25 e & 9 A A

F3h AR S5 TR LS IR N A AR B G R A AR AR R
RA B2 B A DL S LA AE BT A . B Z BB E AR X — 45 $ it 7 IE S al . 7E
PR R BT B MR AR AUR — 30 55, 3 S — TR AN, 4Bk O B A BB AR 2 R ALY
(physician-patient privilege) . HARM UL, 5 “ PO 5 15 2 P 2% R B0 “ 0% 7 AR 2% R AL —
B F IR T7 2 B R AR B AR I AL A5 . I A AT 1 46 1) 5 E B A AR SR VE R R, R
BRI BE AR AT e T R 2 W I A A7 1 5 LR S A 25 1 0 7

TR R I A 5 2 ) SR S B R O U AT i A S DR R IER B M E .
HAARSRE, 15 7] & (informed consent) 4t [/ P 5 (shared decision making) % il & %t F i 2
BESHRT EHEEAEEIEEENTELRRAEREER. BIFRRALTHEEE
TR 51297 AH OC (0 45 Bl S AL 57 1) AL B 4 2 e 5 5 — IS Z A E AT N AR S
AT A5 FE I 55 (0 I VF L0 S/ 45 SO i EL2E I e i ot 58 3 1) 5 ) R

MEBXSM S, EATFEMNHE GRS 2%  ABBETHRR A BAHNERS
VR, VERVED EARLAR I 00 B 8 T LA IRAT AR ) L B A A A SR AR 12T 4
T 4 B 2 SR K RSB O B R SRR S 2 i N R L BRI A B i e — TR AT
SR 2 XU AR T A BT UL B 1A 2 A BE R N % BE UL B A R 5L DA BCR BT
W B SR A R T R AT R 3 2 R DLAE A 2 R i DK G

L N —+- N
/NN él:l 1%

R BREREAT ZHh HEL R F R EER B A EE S A LR, C T

(661 SWAEAFSEENEOM T . BHI/H 3 AENAH 10 40, 2 H Bk ™, http://china. huangiu.
com/article/2017—03/10407302.html? agt=15438,F /51 H #2019 47 A 19 H,
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— A AT AT R AR S TR . TP R R A SO R B L B Z AR RS
ﬁﬁﬂZEﬁﬁ%?ﬁ%iEﬁ%ﬁiﬁﬁ%,ﬁjiii%ﬂlﬁllﬁﬁ~%ﬁl o PNPRIBAS , RIAE 7R R I e
FETEFR G LS55 BB R R At A 15110 B R 2% OB B9 <7 D0 BEIE DL K S 55 DL AR )2 ARG L U
T UL AF XI5 R — A R TP KB 25 i B iR & .

Abstract: The fiduciary duty originates from certain typical cases in trust law, and the duty of loyalty
constitutes its core content. In the abstract, the duty of loyalty requires fiduciaries to act for the beneficia-
ries’ sole interest or best interest and to avoid conflicts of interest. Although its content is not clear-cut,
generally the duty of care has a higher requirement than duty of loyalty, and in both American law and
Roman law, four doctrines, i.e. business judgment rule. a prudent investor rule. the duty of care of good
managers and good faith, can be cited for reference in its application. In American law, the special conse-
quences of breach of fiduciary duty include accounting of profits and constructive trust, both of which are
punitive measures. In Chinese law. the duty of loyalty take the forms of a series of prohibitive norms
while the duty of care emerges as a general clause and unclear concept, and the breach of fiduciary duty
appertains to a tort of violation of law for protecting others. The theories of proportional principle and
flexible system can be used in embodying the duty of care. In Chinese law. fiduciary duty can also be ap-

plied in other areas. such as medical relation.

Key Words: Fiduciary Duty; Fiduciary Relationship; Duty of Loyalty; Duty of Care; Accounting of

Profits
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