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{13 European Parliament Resolution of 20 October 2020 with Recommendations to the Commission on
a Civil Liability Regime for Artificial Intelligence [ 2020/2014 (INL)], https://eur-lex. europa. eu/legal-
content/EN/TXT/? uri=CELEX%3A52020IP0276&.qid=1709221297299, last visited on 21 February 2025.

{23 Proposal for a Directive of the European Parliament and of the Council on Adapting Non-
Contractual Civil Liability Rules to Artificial Intelligence (AT Liability Directive) . https://eur-lex. europa. eu/
legal-content/EN/TXT/? uri=CELEX%3A52022PC0496 &.qid=1709222108025, last visited on 21 February 2025,

£33 Regulation (EU) 2024/1689 of the European Parliament and of the Council of 13 June 2024 Laying
Down Harmonised Rules on Artificial Intelligence and Amending Regulations (EC) No 300/2008., (EU) No
167/2013, (EU) No 168/2013, (EU) 2018/858, (EU) 2018/1139 and (EU) 2019/2144 and Directives 2014/
90/EU, (EU) 2016/797 and (EU) 2020/1828 (Artificial Intelligence Act), https://eur-lex. europa. eu/eli/
reg/2024/1689/0j/eng. last visited on 21 February 2025,

{43 Directive (EU) 2024/2853 of the European Parliament and of the Council of 23 October 2024 on
Liability for Defective Products and Repealing Council Directive 85/374/EEC, https://eur-lex. europa. eu/
legal-content/en/ TXT/? uri=CELEX%3A320241.2853, last visited on 14 February 2025. %54 ¥ A T.% fig
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(123 John Martin Fischer and Mark Ravizza, Responsibility and Control, Cambridge: Cambridge Uni-
versity Press, 2000, p. 240.
(13) Indra Spiecker gen. Déhmann, Zur Zukunft systemischer Digitalisierung-Erste Gedanken zur Haf-
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(193 Vgl. Herbert Zech, Gutachten A zum 73. Deutschen Juristentage, Entscheidungen digitaler au-
tonomer Systeme: Empfehlen sich Regelungen zu Verantwortung und Haftung? 2020, A 88 f.

(203 Vgl. Dimitrios Linardatos, Autonome und vernetzte Aktanten im Zivilrecht, 2021, S. 270 f{f. ;
Gerhard Wagner, Verantwortlichkeit im Zeichen digitaler Techniken, VersR 2020, S. 738.
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(267 See Kenneth S. Abraham, The Forms and Functions of Tort Law, 6™ ed. , New York: Founda-
tion Press, 2022, p. 21.

273 Vgl. Riidiger Wilhelmi, Risikoschutz durch Privatrecht, 2009, S. 65 f.

(281 Wagner (Fn. 20), S. 722.

297 See Steven Shavell, Foundations of Economic Analysis of Law, Cambridge: Belknap Press of
Harvard University Press, 2004, p. 178.

£30) See Ernest Joseph Weinrib, The Idea of Private Law, Cambridge: Harvard University Press,
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Abstract: The autonomous decision-making and system interconnectivity of artificial intelligence
(AD introduce challenges in determining and allocating liability for Al-related infringements. From the
perspective of tort law’s compensatory and preventive functions. the design of liability rules must consid-
er the degree of risk control and preventive capabilities of different actors to balance technological devel-
opment with risk management. Al itself should not be regarded as an independent subject of liability. As
a principle. liability in Al-related infringements should be primarily allocated to Al providers rather than
users. Given that Al is a product, the assessment of whether it is defective should be based on a rational
Al standard that incorporates a risk-tiered approach throughout the dynamic period of market deploy-
ment. Al providers should bear product liability but should not be subject to an excessively strict no-fault
liability that disregards the existence of defects. Al users, on the other hand, have limited control over
AT and largely rely on providers. Therefore, their liability in Al-related infringements should be based on
fault. To establish users’ duty of care, it is essential to assess this duty in light of AI’s technical charac-
teristics and flexibly differentiate its content. This approach enables an effective interaction between ex-

ante regulatory mechanisms and ex-post remedial measures in Al risk governance.

Key Words: Artificial Intelligence; Tortfeasors; Attribution Principle; Product Liability; Fault-
based Liability
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